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DEPARTMENT OF HOMELAND
SECURITY

8 CFR Part 217

RIN 1601-AA54

Designation of Greece for the Visa
Waiver Program

AGENCY: Office of the Secretary, DHS.

ACTION: Final rule; technical
amendment.

SUMMARY: Citizens and eligible nationals
of participating Visa Waiver Program
countries may apply for admission to
the United States at U.S. ports of entry
as nonimmigrant aliens for a period of
ninety days or less for business or
pleasure without first obtaining a
nonimmigrant visa, provided that they
are otherwise eligible for admission
under applicable statutory and
regulatory requirements. On March 4,
2010, the Secretary of Homeland
Security, in consultation with the
Secretary of State, designated Greece as
a country that is eligible to participate
in the Visa Waiver Program.
Accordingly, this rule updates the list of
countries authorized to participate in
the Visa Waiver Program by adding
Greece.

DATES: This final rule is effective on
April 5, 2010.

FOR FURTHER INFORMATION CONTACT:
Gianfranco Corti, Department of
Homeland Security, Office of Policy,
(202) 282—-8732.

SUPPLEMENTARY INFORMATION:

I. Background

A. The Visa Waiver Program

Pursuant to section 217 of the
Immigration and Nationality Act (INA),
8 U.S.C. 1187, the Secretary of
Homeland Security (the Secretary), in
consultation with the Secretary of State,
may designate certain countries as Visa
Waiver Program (VWP) countries if

certain requirements are met. Those
requirements include, without
limitation: (1) Meeting the statutory rate
of nonimmigrant visa refusal for
nationals of the country; (2) a
government certification that it issues
machine-readable passports that comply
with internationally accepted standards;
(3) a U.S. government determination
that the country’s designation would not
negatively affect U.S. law enforcement
and security interests; (4) an agreement
to report, or make available through
other designated means, to the U.S.
government information about the theft
or loss of passports; (5) government
acceptance for repatriation any citizen,
former citizen, or national not later than
three weeks after the issuance of a final
order of removal; and (6) an agreement
with the United States to share
information regarding whether citizens
or nationals of the country represent a
threat to the security or welfare of the
United States or its citizens.

The INA also sets forth requirements
for continued eligibility and, where
appropriate, probation and/or
termination of program countries.

The designated countries in the VWP
include Andorra, Australia, Austria,
Belgium, Brunei, Czech Republic,
Denmark, Estonia, Finland, France,
Germany, Hungary, Iceland, Ireland,
Italy, Japan, Latvia, Liechtenstein,
Lithuania, Luxembourg, Malta, Monaco,
the Netherlands, New Zealand, Norway,
Portugal, Republic of Korea, San
Marino, Singapore, Slovak Republic,
Slovenia, Spain, Sweden, Switzerland,
and the United Kingdom.* See 8 CFR
217.2(a).

Citizens and eligible nationals of VWP
countries may apply for admission to
the United States at U.S. ports of entry
as nonimmigrant visitors for a period of
ninety days or less for business or
pleasure without first obtaining a
nonimmigrant visa, provided that they
are otherwise eligible for admission
under applicable statutory and
regulatory requirements. To travel to the
United States under the VWP, an alien
must be from a participating country
and must satisfy the following:

1The United Kingdom refers only to British

citizens who have the unrestricted right of
permanent abode in the United Kingdom (England,
Scotland, Wales, Northern Ireland, the Channel
Islands and the Isle of Man); it does not refer to
British overseas citizens, British dependent
territories’ citizens, or citizens of British
Commonwealth countries.

(1) Be seeking entry as a tourist for
ninety days or less;

(2) Be a national of a program country;

(3) Present an electronic passport or a
machine-readable passport issued by a
designated VWP participant country to
the air or vessel carrier before
departure; 2

(4) Execute the required immigration
forms;

(5) If arriving by air or sea, arrive on
an authorized carrier;

(6) Not represent a threat to the
welfare, health, safety or security of the
United States;

(7) Have not violated U.S.
immigration law during a previous
admission under the VWP;

(8) Possess a round-trip ticket;

(9) Waive the right to review or appeal
a decision regarding admissibility or to
contest, other than on the basis of an
application for asylum, any action for
removal; and

(10) Obtain an approved travel
authorization via the Electronic System
for Travel Authorization (ESTA) in
advance of travel. For more information
about the ESTA, please see the interim
final rule at 73 FR 32440 (June 9, 2008),
and implementing notice at 73 FR 67354
(November 13, 2008). See Sections
217(a) and 217(b) of the Immigration
and Nationality Act (INA), 8 U.S.C.
1187(a)—(b). See also 8 CFR part 217.

DHS, in consultation with the
Department of State, has evaluated the
country of Greece for VWP designation
to ensure that it meets the requirements
set forth in section 217 of the INA, as
amended by section 711 of the
Implementing Recommendations of the
9/11 Commission Act of 2007 (9/11
Act). The Secretary has determined that
Greece has satisfied the statutory
requirements to be a VWP country;
therefore, the Secretary, in consultation
with the Secretary of State, has
designated Greece as a program
country.?

This final rule adds Greece to the list
of countries authorized to participate in

2For countries designated as VWP member
countries prior to November 17, 2008, passports
issued before October 26, 2006 [see 8 U.S.C.
1732(c)(2)], need not contain the electronic chip
that includes the biographic and biometric
information of the passport holder provided the
passports comply with the International Civil
Aviation Organization’s machine-readable
standards.

3The Secretary of State nominated Greece for
participation in the VWP on August 31, 2007.
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the VWP. Accordingly, beginning April
5, 2010, citizens and eligible nationals
from Greece may apply for admission to
the United States at U.S. ports of entry
as nonimmigrant visitors for a period of
ninety days or less for business or
pleasure without first obtaining a
nonimmigrant visa, provided that they
are otherwise eligible for admission
under applicable statutory and
regulatory requirements.

III. Statutory and Regulatory
Requirements

A. Administrative Procedure Act

Under the Administrative Procedure
Act (5 U.S.C. 553(b)), an agency may
waive the normal notice and comment
requirements if it finds, for good cause,
that they are impracticable,
unnecessary, or contrary to the public
interest. The final rule merely lists a
country that the Secretary of Homeland
Security, in consultation with the
Secretary of State, has designated as a
VWP eligible country in accordance
with 8 U.S.C. 1187(c). This amendment
is a technical change simply updating
the list of VWP eligible countries.
Therefore, notice and comment for this
rule are unnecessary and contrary to the
public interest because the rule has no
substantive impact, is technical in
nature, and relates only to management,
organization, procedure, and practice.
For the same reasons, pursuant to 5
U.S.C. 553(d)(3), a delayed effective date
is not required.

This final rule is also excluded from
the rulemaking provisions of 5 U.S.C.
553 as a foreign affairs function of the
United States, because it advances the
President’s foreign policy goals,
involves a bilateral agreement that the
United States has entered into with
Greece, and directly involves
relationships between the United States
and its alien visitors. Accordingly, DHS
is not required to provide public notice
and an opportunity to comment before
implementing the requirements under
this final rule.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
(5 U.S.C. 603(b)), as amended by the
Small Business Regulatory Enforcement
and Fairness Act of 1996 (SBREFA),
requires an agency to prepare and make
available to the public a regulatory
flexibility analysis that describes the
effect of a proposed rule on small
entities (i.e., small businesses, small
organizations, and small governmental
jurisdictions) when the agency is
required “to publish a general notice of
proposed rulemaking for any proposed
rule.” Because this rule is being issued

as a final rule, on the grounds set forth
above, a regulatory flexibility analysis is
not required under the RFA.

DHS has considered the impact of this
rule on small entities and has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities.
The individual aliens to whom this rule
applies are not small entities as that
term is defined in 5 U.S.C. 601(6).
Accordingly, there is no change
expected in any process as a result of
this rule that would have a direct effect,
either positive or negative, on a small
entity.

C. Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

D. Executive Order 12866

This amendment does not meet the
criteria for a “significant regulatory
action” as specified in Executive Order
12866.

E. Executive Order 13132

The rule will not have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, DHS has determined that
this final rule does not have sufficient
federalism implications to warrant the
preparation of a federalism summary
impact statement.

F. Executive Order 12988 Civil Justice
Reform

This rule meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988.

List of Subjects in 8 CFR Part 217

Air carriers, Aliens, Maritime carriers,
Passports and visas.

Amendments to the Regulations

m For the reasons stated in the preamble,
DHS amends part 217 of title 8 of the
Code of Federal Regulations (8 CFR part
217), as set forth below.

PART 217—VISA WAIVER PROGRAM

m 1. The general authority citation for
part 217 continues to read as follows:

Authority: 8 U.S.C. 1103, 1187; 8 CFR part
2.

* * * * *

m 2. In section 217.2 the definition of
the term “Designated country” in
paragraph (a) is revised to read as
follows:

§217.2 Eligibility.

(a) * % %

Designated country refers to Andorra,
Australia, Austria, Belgium, Brunei,
Czech Republic, Denmark, Estonia,
Finland, France, Germany, Greece,
Hungary, Iceland, Ireland, Italy, Japan,
Latvia, Liechtenstein, Lithuania,
Luxembourg, Malta, Monaco, the
Netherlands, New Zealand, Norway,
Portugal, Republic of Korea, San
Marino, Singapore, Slovak Republic,
Slovenia, Spain, Sweden, Switzerland,
and the United Kingdom. The United
Kingdom refers only to British citizens
who have the unrestricted right of
permanent abode in the United
Kingdom (England, Scotland, Wales,
Northern Ireland, the Channel Islands
and the Isle of Man); it does not refer to
British overseas citizens, British
dependent territories’ citizens, or
citizens of British Commonwealth
countries. After May 15, 2003, citizens
of Belgium must present a machine-
readable passport in order to be granted
admission under the Visa Waiver
Program.

* * * * *

Janet Napolitano,

Secretary.

[FR Doc. 2010-7211 Filed 3—-30-10; 8:45 am]
BILLING CODE P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 73

[Docket No. FAA—-2009-0921; Airspace
Docket No. 09-AWA-3]

RIN 2120-AA66

Revision of Prohibited Area P—49;
Crawford, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends
Prohibited Area 49 (P—49) Crawford, TX.
While the United States Secret Service
(USSS) recognizes the ongoing security
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requirement for this prohibited area, it
considers reducing prohibited airspace
area appropriate at this time. This action
restores previously prohibited airspace
to public use within the National
Airspace System.

DATES: Effective date 0901 UTC, June 3,
2010.

FOR FURTHER INFORMATION CONTACT:
Colby Abbott, Airspace and Rules
Group, Office of System Operations
Airspace and AIM, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267—-8783.

SUPPLEMENTARY INFORMATION:

History

On October 5, 2009, the Department
of the Treasury, USSS, notified the FAA
that while the security requirements for
establishing P—49 Crawford, TX (66 FR
16391) remain valid, consideration of a
modification of the existing prohibited
area was appropriate. After a six-month
security review of P—49, the USSS
determined the dimensions (boundary
and altitude) of the prohibited area
could be reduced. This action responds
to that notification.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 73 by
revising the legal description for P-49
Crawford, TX. After conducting a
security review of P—49, the USSS
notified the FAA to reduce the
boundary and altitude dimensions of
the prohibited area. This action reduces
the boundary from a 3 NM radius to a
2 NM radius of lat. 31°34’45” N.,
97°32’00” W., and lowers the designated
altitude from “Surface to but not
including 5,000 feet MSL” to “Surface to
but not including 2,000 feet MSL.”

Because this action restores
previously prohibited airspace to public
use, I find that notice and public
procedures under 5 U.S.C. 553(b) are
unnecessary as it would only delay the
return of the airspace to public use.

Section 73.89 of Title 14 CFR part 73
was republished in FAA Order 7400.8S,
effective February 16, 2010.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory

evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in subtitle
VII, part A, subpart I, section 40103.
Under that section, the FAA is charged
with prescribing regulations to assign
the use of the airspace necessary to
ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as
it amends prohibited airspace in
Crawford, Texas.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with
paragraph 311c, FAA Order 1050.1E,
Environmental Impacts: Policies and
Procedures. This airspace action is not
expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

List of Subjects in 14 CFR Part 73
Airspace, Prohibited areas, Restricted
areas.

Adoption of Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 73 as follows:

PART 73—SPECIAL USE AIRSPACE
m 1. The authority citation for part 73
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§73.89 [Amended]

m 2. §73.891is amended as follows:

* * * * *

P-49 Crawford, TX [Revised]

Boundaries. That airspace within a 2 NM
radius of lat. 31°34’45” N., long. 97°32’00” W.
Designated altitudes. Surface to 2,000 feet

MSL.

Time of designation. Continuous.
Using agency. United States Secret Service,
Washington, DC.

Issued in Washington, DC, on March 25,
2010.
Kelly Neubecker,
Acting Manager, Airspace and Rules Group.
[FR Doc. 2010-7242 Filed 3-30-10; 8:45 am]
BILLING CODE 4910-13-P

CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Part 1119

Civil Penalty Factors

AGENCY: Consumer Product Safety
Commission.

ACTION: Final interpretative rule.

SUMMARY: The Consumer Product Safety
Improvement Act of 2008 (“CPSIA”)
requires the Consumer Product Safety
Commission (“Commission”) to issue a
final rule providing its interpretation of
the civil penalty factors found in the
Consumer Product Safety Act (“CPSA”),
the Federal Hazardous Substances Act
(“FHSA”), and the Flammable Fabrics
Act (“FFA”), as amended by section 217
of the CPSIA. These statutory provisions
require the Commission to consider
certain factors in determining the
amount of any civil penalty to seek. The
Commission published an interim final
rule on September 1, 2009, providing its
interpretation of the statutory factors
and seeking public comment. The
Commission is now issuing a final rule
interpreting the statutory factors.

DATES: This rule is effective March 31,
2010.

FOR FURTHER INFORMATION CONTACT:
Melissa V. Hampshire, Assistant
General Counsel, Division of
Enforcement and Information, Office of
the General Counsel, Consumer Product
Safety Commission, 4330 East-West
Highway, Bethesda, Maryland 20814,
telephone: 301-504-7631, e-mail:
mhampshire@cpsc.gov.

SUPPLEMENTARY INFORMATION:

A. Background

The CPSIA specified that the
Commission, by August 14, 2009, issue
a final regulation providing its
interpretation of civil penalty factors in
section 20(b) of the CPSA, section
5(c)(3) of the FHSA, and section 5(e)(2)
of the FFA.1 The Commission issued an

1The Commission voted 4—1 to approve the Final
Rule as amended. Chairman Tenenbaum,
Commissioner Nord, Commissioner Adler, and
Moore voted to approve the final rule as amended.
Continued
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interim final rule providing its
interpretation on September 1, 2009,
and sought public comment. As a result
of the comments received and review of
the interim final rule, certain
information and terms are clarified in
this final rule. This rule interprets the
factors in section 20(b) of the CPSA,
section 5(c)(3) of the FHSA and section
5(e)(2) of the FFA, and describes other
factors the Commission may consider in
determining the amount of a civil
penalty to be sought for knowing
violations of section 19 of the CPSA,
section 4 of the FHSA, and section 5 of
the FFA. The statutory factors the
Commission is required to consider in
determining the amount of a civil
penalty to seek are the following: The
nature, circumstances, extent and
gravity of the violation, including the
nature of the product defect or of the
substance, the severity of the risk of
injury, the occurrence or absence of
injury, the number of defective products
distributed or the amount of substance
distributed, the appropriateness of the
penalty in relation to the size of the
business of the person charged,
including how to mitigate undue
adverse economic impacts on small
businesses, and such other factors as
appropriate.

The statutory factors the Commission
is required to consider in determining
the amount of a civil penalty to seek are
the same factors identified in section
20(c) of the CPSA, section 5(c)(4) of the
FHSA, and section 5(e)(3) of the FFA for
determining whether a civil penalty
may be compromised by the
Commission. These statutory provisions
instruct the Commission to consider the
following factors in determining the
amount of a compromised penalty,
whether it should be remitted or
mitigated by the Commission, and, in
what amount: The nature,
circumstances, extent and gravity of the
violation, including the nature of the
product defect,? the severity of the risk
of injury, the occurrence or absence of
injury, the number of defective products
distributed,? the appropriateness of
such penalty in relation to the size of
the business of the person charged,
including how to mitigate undue
adverse economic impacts on small
businesses, and such other factors as

Chairman Tenenbaum, Commissioner Moore and
Adler issued a joint statement. Commissioners Nord
and Northup each issued statements. All statements
are available at http://www.cpsc.gov/pr/
statements.html.

2 This factor applies only to the CPSA. The FHSA
factor is “the nature of the substance.” The FFA has
no comparable separate factor apart from the nature,
circumstances, extent, and gravity of the violation.

3 The FHSA factor is the “amount of the
substance.”

appropriate. The Commission will apply
its interpretation to these statutory
terms in determining whether and in
what amounts any penalties may be
compromised.

As set forth in section 217(a)(4) of the
CPSIA, new penalty amounts specified
in section 217(a) of the CPSIA became
effective on August 14, 2009 (one year
after the date of enactment of the
CPSIA). Under the amendments, the
maximum penalty amounts increase
from $8,000 to $100,000 for each
knowing violation under the CPSA,
FHSA, and FFA. Maximum penalty
amounts for any related series of
violations increase from $1,825,000 to
$15,000,000.

B. Prior Proposal on Civil Penalty
Factors

On July 12, 2006, the Commission
published a proposed interpretative rule
(71 FR 39248) that identified additional
factors to be considered in assessing and
compromising civil penalties under
sections 20(b) and (c) of the CPSA. The
comment period closed August 11,
2006. The Commission received four
comments.

C. CPSIA Requirements

The enactment of the CPSIA
superseded the proposed rule by
requiring that the Commission provide
its interpretation of the enumerated
statutory factors under section 20(b) of
the CPSA, section 5(c)(3) of the FHSA,
and section 5(e)(2) of the FFA. The
CPSIA also indicated that under the
CPSA, FHSA, and FFA, the Commission
should consider the nature,
circumstances, extent, and gravity of the
violation in determining the appropriate
penalty amount. The statute provides
examples of elements that should go
into that consideration. The CPSIA
modified the factor of appropriateness
of the penalty in relation to the size of
the business of the person charged by
requiring that this factor include a
consideration of how to mitigate undue
adverse economic impacts on small
businesses. This small business analysis
element was added to the CPSA and
FHSA but not added to the FFA factor.
The Commission will consider the
undue adverse economic impacts on
small businesses as another appropriate
factor under the FFA. The CPSIA also
added to the CPSA, FHSA, and FFA a
new catch-all statutory factor “other
factors as appropriate.” The effect of the
CPSIA amendments was noted in the
Fall 2008 Current Regulatory Plan and
the Unified Agenda (RIN: 3041-AC40)
by stating that the proposed July 2006
rule would be withdrawn. In the
Federal Register of August 26, 2009 (74

FR 43084), the Commission withdrew
the July 12, 2006, notice of proposed
rulemaking (71 FR 39248).

On November 18, 2008, the
Commission staff posted a notice on the
Commission Web site inviting comment
on information the Commission should
address in considering the amended
statutory factors under the CPSA, FHSA,
and FFA. The Commission staff also
invited comment on what other factors
are appropriate to consider in penalty
determinations including: (1) A
previous record of compliance; (2)
timeliness of response; (3) safety and
compliance monitoring; (4) cooperation
and good faith; (5) economic gain from
noncompliance; (6) product failure rate;
and (7) what information the
Commission should consider in
determining how to mitigate the adverse
economic impact of a particular penalty
on a small business. The Commission
staff also invited comment on whether
it should develop a formula or matrix
for weighing any or all of the various
factors and what criteria it should use
in any weighting formula or matrix. The
Commission received 16 comments in
response to the 2008 Web site notice
and considered the comments in issuing
the interim final rule.

On September 1, 2009, the
Commission published an interim final
interpretative rule setting forth the
Commission’s interpretation of the
statutory factors under the CPSA, FHSA,
and FFA, for seeking and compromising
civil penalties. The Commission sought
comments on the interim final rule. The
Commission received 10 comments in
response to the September 1, 2009
notice. Some commenters responded on
behalf of their trade or industry
associations.

D. Statutory Discussion

1. What Are the Requirements for
Imposition of Civil Penalties?

The determination of the amount of
any civil penalty to seek and/or
compromise should allow for maximum
flexibility within an identified
framework. The CPSIA requirement for
the Commission to interpret the civil
penalty factors gives transparency to the
regulated community about the
framework the Commission will use to
guide its penalty calculations in the
enforcement process and may provide
incentives for greater compliance. The
changes made by various CPSIA
provisions to the CPSA, FHSA, and
FFA, including those to the CPSA’s
prohibited acts and the addition of new
prohibited acts, present the regulated
community with many new compliance
challenges and responsibilities.
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Any proposed civil penalty
determination is based first on a
violation of a prohibited act under the
CPSA, FHSA, or FFA. Civil penalties
may then be sought against any person
who “knowingly violates” section 19 of
the CPSA, section 4 of the FHSA, or a
regulation or standard under section 4
of the FFA. The term “knowingly” is
defined in section 20(d) of the CPSA, 15
U.S.C. 2069(d), section 5(c)(5) of the
FHSA, 15 U.S.C. 1264(c)(5), and section
5(e)(1) of the FFA, 15 U.S.C. 1194(e)(1),
to mean the having of actual knowledge
or the presumed having of knowledge
deemed to be possessed by a “reasonable
man” who acts in the circumstances,
including knowledge obtainable upon
the exercise of due care to ascertain the
truth of representations. Since its
enactment in 1973, the CPSA always
contained a civil penalty provision;
however, until 1990, the FHSA and FFA
did not contain comparable provisions
for civil penalties. Under the FFA, the
Commission had to seek civil penalties
under the Federal Trade Commission
Act, using the authorities under that act.
The FHSA had no civil penalty
provision. The Consumer Product Safety
Improvement Act of 1990, Public Law
101-608, 104 Stat. 3110, November 16,
1990, amended section 5 of the FHSA
and section 5 of the FFA giving the
Commission authority to seek civil
penalties for knowing violations of
those acts. If a penalty settlement cannot
be negotiated between the Commission
and a person, the Commission may seek
an action in Federal court to obtain a
penalty. See, Advance Machine Co. v.
Consumer Product Safety Commission,
666 F.2d 1166 (8th Cir. 1981); Athlone
Industries, Inc. v. Consumer Product
Safety Commission, 707 F.2d 1485 (DC
Cir. 1983).

2. How Do the CPSIA Amendments to
the CPSA’s Prohibited Acts Affect Civil
Penalties?

In the past, the majority of civil
penalties for prohibited acts were
imposed either for a knowing failure to
furnish information required by section
15(b) of the CPSA, or for regulatory
violations under the CPSA, FHSA, or
FFA. The interim final rule described
how the CPSIA amended these three
statutes to strengthen the Commission’s
enforcement ability and allow for more
uniform enforcement under the CPSA.

The new amendments expand the acts
prohibited under the CPSA and give the
Commission the ability to enforce
violations of the FHSA, FFA, and other
acts enforced by the Commission as
prohibited acts under the CPSA. Thus,
the amended CPSA now prohibits the
sale, offer for sale, distribution in

commerce, or importation into the
United States of any consumer product,
or other product or substance that is
regulated under the CPSA or any other
act enforced by the Commission, that is
not in conformity with an applicable
consumer product safety rule under the
CPSA, or any similar rule, regulation,
standard, or ban under any other act
enforced by the Commission. 15 U.S.C.
2068(a)(1).

The CPSA, as amended, adds a new
prohibited act for the sale, manufacture,
distribution, or importation of products
subject to a voluntary corrective action
taken by the manufacturer, in
consultation with the Commission, and
publicly announced by the Commission,
or if the seller, distributor, or
manufacturer knew or should have
known of such voluntary corrective
action. 15 U.S.C. 2068(a)(2)(B).

The CPSA, as amended, broadens the
prohibited act for the sale, offer for sale,
manufacture for sale, or distribution or
importation of any consumer product or
other product or substance subject to a
section 15 mandatory recall order to
include products subject to a section 12
order. A section 15 order is imposed in
an adjudicative proceeding to declare a
product a “substantial product hazard”
under section 15 of the CPSA, 15 U.S.C.
2064. A section 12 order, which may
include a mandatory order requiring
notification to purchasers, and repair,
replacement, or refund, is one imposed
by a District Court after an “imminent
hazard” proceeding under section 12 of
the CPSA, 15 U.S.C. 2061.

The amended prohibited acts section
of the CPSA is also broadened to
include the sale, offer for sale,
manufacture for sale, distribution in
commerce, or importation into the
United States of a banned hazardous
substance under the FHSA as an act
prohibited under the CPSA. 15 U.S.C.
2068(a)(2)(D).

The prohibited act in section 19(a)(6)
of the CPSA relating to certification
under section 14 of the CPSA is newly
expanded to make the failure to furnish
a certificate required by any other act
enforced by the Commission a
prohibited act under the CPSA. This
prohibited act now also references a
new tracking label requirement of CPSA
section 14(a)(5) by specifying that the
failure to comply with any requirement
of section 14 includes the failure to
comply with the requirement for
tracking labels or any rule or regulation
promulgated under section 14.

The CPSA statutory language has also
been expanded to include a new
prohibited act for the sale, offer for sale,
distribution in commerce, or
importation into the United States of

any consumer product containing an
unauthorized third-party certification
mark. 15 U.S.C. 2068(a)(12).

Any misrepresentation to Commission
officers or employees about the scope of
consumer products subject to recall or
material misrepresentation in the course
of an investigation under any act
enforced by the Commission also is a
new prohibited act under the CPSA. 15
U.S.C. 2068(a)(13).

In addition, the CPSA now contains a
new prohibited act for the exercise or
attempt to exercise undue influence on
a third-party conformity assessment
body that tests products for compliance
under laws administered by the
Commission. 15 U.S.C. 2068(a)(14).

The CPSIA adds to the Commission’s
export prohibition authority section
19(a)(15) of the CPSA, making it illegal
to export from the United States for
purposes of sale any consumer product
or other product or substance (other
than the export of a product or
substance permitted by the Secretary of
the Treasury under section 17(e) of the
CPSA) that is subject to court- or
Commission-ordered recall or that is
banned under the FHSA or subject to a
voluntary recall announced by the
Commission. 15 U.S.C. 2068(a)(15).

The CPSIA also adds a new
prohibited act that makes it illegal to
violate a Commission order issued
under new section 18(c) of the CPSA,
which allows the Commission to
prohibit export for sale of any consumer
product not in conformity with an
applicable consumer product safety
rule. 15 U.S.C. 2068(a)(16).

E. Discussion and Response to
Comments on the Interim Final Rule

The comments that the Commission
received on the Interim Final Rule and
the Commission’s responses are
discussed in this section of the
preamble.

1. Should Penalties Involving Actual
Knowledge Be Higher Than Those
Involving Presumed Knowledge?

Some commenters stated that the
Commission should reserve seeking the
highest penalties only for those
violations involving actual knowledge
where death or serious injury is likely.
The commenters suggested that
penalties involving presumed
knowledge and circumstances where no
injury or only minor injury occurred
should result in lower or no penalties.
Some commenters also suggested that
technical violations should not involve
a penalty at all. These commenters
sought clarification of these concepts in
the rule.
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The CPSA, FHSA, and FFA define
“knowingly” as the having of actual
knowledge, or the presumed having of
knowledge deemed to be possessed by
a “reasonable man” who acts in the
circumstances, including knowledge
obtainable upon the exercise of due care
to ascertain the truth of representations.
Thus, the knowledge requirements in
the CPSA, FHSA, and FFA include
presumed knowledge, as well as actual
knowledge. Only in section 20(a)(2) is a
distinction made and this limits the
civil penalty liability of certain persons
without actual knowledge to those who
are not the manufacturer, private labeler
or distributor of the products involved.
Aside from this limitation, actual and
presumed knowledge are treated equally
under the statutes, and both could have
the same consequence for civil penalty
liability. Thus, the Commission declines
to follow the commenters’ suggestion to
seek a higher penalty only where there
is evidence of actual knowledge and
serious injury or death, or a lower or no
penalty where there is evidence of
presumed knowledge. To follow the
commenters’ position would treat the
“presumed knowledge” element
differently than it is treated in the
statute. However, the presence or
absence of actual knowledge could
reflect on a person’s culpability and
affect the size of the penalty. Moreover,
the adoption of the distinction sought
by the commenters would be a
formulaic approach to penalty
determinations. Almost all the
commenters opposed the idea that the
Commission adopt such a formulaic
approach. However, the Commission
has attempted to further clarify in the
final rule its guidance about what
factors may influence the Commission’s
determination under the various
statutory and other factors. Importantly,
in an individual case, the Commission
would review the facts and
circumstances surrounding the
violations and the proposed assessment
of penalties in light of the factors and
framework described in the rule.
Specific comments relating to each
factor are discussed below. The CPSIA
has greatly expanded the number of
prohibited acts. Accordingly the
Commission intends to use its civil
penalty authority in a manner best
designed to promote the underlying
goals of the CPSA—specifically that of
protecting the public against
unreasonable risks of injury associated
with consumer products. In so doing,
the Commission may reserve the highest
civil penalty for more serious or
extensive violations.

2. In the Final Rule, How Does the
Commission Interpret the Civil Penalty
Factors?

Section 1119.1—Purpose

Section 1119.1 describes the purpose
of new Part 1119 “Civil Penalty Factors,”
explaining that it is the Commission’s
interpretation of the statutory civil
penalty factors set forth in the
Consumer Product Safety Act (15 U.S.C.
2051-2089), the Federal Hazardous
Substances Act (15 U.S.C. 1261-1278),
and the Flammable Fabrics Act (15
U.S.C. 1191-1204). The Commission has
revised the interim final rule’s text in
the final rule to add clarification on the
underlying goals and policies of civil
penalties.

Section 1119.2—Applicability

Section 1119.2 explains that the part
applies to all civil penalty
determinations that the Commission
proposes to seek or compromise for
knowing violations of the CPSA, the
FHSA, or the FFA.

Section 1119.3—Definitions

Section 1119.3 defines certain terms
used in the rule. The Commission has
revised the definition of the term
“product defect” from that in the interim
final rule. The term is defined in the
final rule to have the same meaning as
the term “defect” referenced in the CPSA
and the Commission’s definition of
“defect” at 16 CFR 1115.4. The term
“violator” has been revised to reflect the
statutory terminology that any “person”
is subject to civil penalties. As noted in
the rule, “person” includes any legally
responsible party who committed a
knowing violation of the CPSA, FHSA
or FFA. The rule explains that the
definitions apply for purposes of the
rule.

Section 1119.4(a)(2)—Nature,
Circumstances, Extent, and Gravity of
the Violation

The Commission believes that this
factor allows the Commission to
consider the totality of the
circumstances surrounding a violation
while recognizing that depending upon
the case, the significance and
importance of each factor may vary. The
Commission also believes that this
particular factor allows for
consideration of the seriousness and
extent of a particular violation that may
not otherwise be considered with
respect to the other enumerated
statutory factors. Therefore, in each
case, the Commission will continue to
look at the enumerated statutory factors,
as well as other factors (described in
section 1119.4(b) below) that the

Commission may determine are
appropriate, and consider all of the
factors in determining the civil penalty
amount.

Section 1119.4(a)(3)—Nature of the
Product Defect

The interim final rule indicated that
the Commission would consider, under
this provision, where appropriate and
applicable in each particular case, the
nature of the hazard presented by the
product for which a penalty is sought.
The Commission construed this factor
as applying broadly to products or
substances that may in fact contain a
defect which could create a substantial
product hazard (as defined and
explained in 16 CFR 1115.4), to
products which present a hazard
because of a violation of a rule,
regulation, standard, or ban under the
CPSA, FHSA, and FFA, as well as to any
other violation and how the nature of
those violations relate to the underlying
products or substances.

A number of commenters addressed
the definition of “product defect” in
section 1119.3 of the interim final rule
as overly broad and unnecessarily
expansive and inconsistent with the
Commission’s interpretation of defect as
used in 16 CFR 1115.4. The commenters
pointed out that defining “product
defect” beyond the definition in section
1115.4 as a product or substance
“associated with a prohibited act” had
no basis in the statutory language of the
CPSA and that the definition should be
clarified to refer only to the
Commission’s definition in 16 CFR
1115.4.

The Commission agrees that the
definition of “product defect” in the
interim final rule should be revised. The
Commission agrees that certain CPSA
violations may not involve a “product
defect” or a “defective product.” For
example, failure to supply a required
General Conformity Certification that a
product complies with an applicable
consumer product safety rule may not
necessarily involve a product defect or
a defective product. Thus, “product
defect” may not be a relevant
consideration in such a circumstance.
Therefore, the Commission has revised
the final rule to clarify that where
“product defect” or “defective product”
does not apply, in such circumstances,
the other statutory factors will be
considered.

Section 1119.4(a)(4)—Severity of the
Risk of Injury

Several commenters noted that
penalties should not be sought for
violations where the products presented
risks of minor or moderate injury.
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The Commission declines to follow
this suggestion. However, the
Commission notes that minor or
moderate injury is considered as a factor
in the determination of the overall
penalty. The Commission refers to the
discussion of 16 CFR 1115.12 which
specifies that severity of the risk
includes a consideration of the
likelihood of an injury occurring, the
intended or reasonably foreseeable use
or misuse of the product, and the
population group exposed. The
Commission retains these references in
the final rule. The Commission also
notes that the interim final rule has been
modified in the final rule to further
clarify that the Commission will
consider “illness” along with injury and
death as a consideration under this
factor. The Commission believes that
consideration of illness is consistent
with the statutory direction which
defines a “risk of injury” in section
3(a)(14) of the CPSA to mean a risk of
death, personal injury, or serious or
frequent illness.

Section 1119.4(a)(5)—The Occurrence
or Absence of Injury

The Commission received several
comments suggesting that it should not
seek a penalty where the information
the Commission evaluates reveals that
the violation involved no injury or only
minor injuries have occurred.

The Commission declines to follow
this suggestion because a violative
product, a product about which a
person did not report as required, or
another type of violation, may present a
serious risk to consumers even though
no injuries have occurred. However, the
final rule is further clarified to state that
the Commission would consider under
this factor whether illnesses or deaths
have occurred, in addition to
considering whether injuries have or
have not occurred. The rule is further
clarified to explain that this
consideration will also involve the
number and nature of such injuries,
illnesses, or deaths. Finally, the
Commission has pointed out that both
acute and the likelihood for chronic
illness will be considered.

Section 1119.4(a)(6)—The Number of
Defective Products Distributed

The Commission is required to
consider the number of defective
products or amount of substances
distributed in commerce. The
Commission recognizes, as some
commenters pointed out, that the
number of defective products in
consumers’ hands may be different from
the number of defective products
distributed. However, the statutory

language makes no distinction between
those defective products distributed in
commerce that consumers received, and
those defective products distributed in
commerce that consumers have not
received. Therefore both could be
considered in appropriate cases. With
respect to the number of defective
products or amount of substances
involved in a recall, the Commission
clarifies in the rule that the Commission
does not intend to penalize a person’s
decision to conduct a wider-than-
necessary recall undertaken out of an
abundance of caution. This would not
include situations where such a recall is
conducted due to a person’s uncertainty
concerning how many or which
products may need to be recalled.

Section 1119.4(a)(7)—The
Appropriateness of Such Penalty in
Relation to the Size of the Business of
the Person Charged, Including How To
Mitigate Undue Adverse Economic
Impacts on Small Businesses

The Commission is required to
consider the size of a business in
relation to the amount of the penalty.
This factor reflects the relationship
between the size of the business of the
person charged and the deterrent effect
of, and other policies underlying, civil
penalties. In considering business
“size,” the Commission may look to
several factors including but not limited
to the number of employees, net worth,
and annual sales. The Commission may
be guided, where appropriate, by any
relevant financial factors to help
determine a person’s ability to pay a
penalty including but not limited to:

e Liquidity factors—factors that help
measure a person’s ability to pay its
short-term obligations;

e Solvency factors—factors that help
measure a person’s ability to pay its
long-term obligations; and

o Profitability factors— factors that
measure a person’s level of return on
investment.

The Commission is aware that
penalties may have adverse economic
consequences on persons, including
small businesses. The statute requires
the Commission to consider how to
mitigate the adverse economic
consequences on small businesses only
if those consequences would be
“undue.” What the Commission
considers in determining what is
“undue” may include, but is not limited
to, the business’s size and financial
factors relating to its ability to pay. The
interim final rule is modified in the
final rule to explain that the burden to
present clear, reliable, relevant, and
sufficient evidence relating to a
business’s size and ability to pay rests

on the business. When considering how
to mitigate undue adverse economic
consequences, the Commission will, as
appropriate, follow its Small Business
Enforcement Policy set forth at 16 CFR
1020.5. In determining a small
business’s ability to pay a proposed
penalty, the Commission may be
guided, where appropriate, by the
financial factors set forth above. The
Commission recognizes that on occasion
its announced civil penalty amounts do
not seem to reflect the seriousness of the
violations due to the Commission’s
mitigation of the amount of the penalty
based on ability to pay. While the
Commission, unlike certain other
federal agencies, has never publicized
the amount it would have sought absent
the mitigation, it acknowledges that it
has that authority and may exercise that
authority in appropriate circumstances.

Section 1119.4(b)—Other Factors as
Appropriate

Some commenters suggested that the
Commission should identify other
factors that will be considered in
penalty determinations. The factors the
commenters suggested included
previous record of compliance, good
faith, efforts taken to respond to the
violations, duration of the violations,
and compliance with mandatory and/or
voluntary standards. The Commission
has determined that some of these
factors would already be evaluated in
the context of the enumerated statutory
factors to consider, such as the nature,
circumstances, extent, and gravity of the
violation. Therefore, it is not necessary
to separately enumerate these factors.

Congress clarified in the CPSIA that
the Commission has the ability to
consider factors in addition to the ones
enumerated in the act in individual
cases, as appropriate. However, the
Commission retains the concept from
the interim final rule in the final rule
that in any penalty matter the
Commission and the person are free to
raise any other factors they believe are
relevant in determining an appropriate
civil penalty amount. Factors not
identified below could therefore be
raised in a penalty matter. The
Commission has determined that the
factors listed below should remain with
changes and other clarifications as
noted:

e Safety/Compliance Program and/or
System Relating to a Violation: The
Commission listed a number of factors
relating to consideration of a safety/
compliance program or system in the
interim final rule. The Commission
received comments seeking further
definition of a safety or compliance
program. The rule is intended to
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provide examples of information that a
person should consider, but not to
provide one particular model of a
program or system. The Commission
intends to allow flexibility for the
regulated community. However, the
Commission has modified the final rule
from the interim final rule in two
important respects. First, the rule now
makes explicit that the burden to
present clear, reliable, relevant, and
sufficient evidence of any such program
and its relevance is on the person
seeking consideration of this factor.
Second, the rule makes explicit that any
such program being asserted as relevant
to a penalty matter must specifically
relate to the violation or violations at
issue and must be reasonable and
effective. The Commission recognizes
that the mere fact of a violation does not
necessarily render a program ineffective.

e History of Noncompliance: Some
commenters sought greater clarification
on this factor and stated that the
Commission should consider a history
of compliance as well as
noncompliance. The Commission
declines to add “compliance” in the
final rule because the factor by its
nature is intended to address repeat
violators. However, the Commission
clarifies in the final rule that repeat
violations of the same law or regulation,
or prior violations of a different law or
regulation enforced by the Commission,
as well as the number of such
violations, will be considerations.

e Economic Gain from
Noncompliance: Some comments
suggested that the Commission consider
this factor after consideration of the
statutory factors in determining a
penalty amount. The Commission agrees
that economic gain may be a
consideration that should be factored in,
where appropriate, with other factors.

e Failure to respond in a timely and
complete fashion to the Commission’s
requests for information or remedial
action: The Commission received a
number of comments suggesting that
this factor as written implied that a
person may be penalized for exercising
their legal rights to disagree and seek
counsel on the Commission’s requests
for information or remedial action. The
Commission agrees that a person has the
legal right to decline to respond or act
voluntarily and the legal right to seek
advice on information and remedial
action requests from the Commission
and, therefore, is clarifying that it did
not intend to impede such rights. This
factor was intended to address egregious
and dilatory tactics in response to the
Commission’s written requests for
information or remedial action but not
to impede any person’s lawful rights.

The rule is clarified to reflect this
consideration.

Which additional factors the
Commission considers in determining
an appropriate penalty amount,
including, but not limited to, those
listed above, will be unique to each
case.

A person will be notified of any
factors beyond those enumerated in the
statutes that the Commission relies on
as aggravating factors for purposes of
determining a civil penalty amount.

Section 1119.5—Enforcement
Notification

Section 1119.5 of the rule sets forth a
notification provision whereby, if it is
believed that a person has violated the
law and a penalty is sought, the person
will be so advised. This provision has
been informally followed by the
Commission in determining the amount
of a civil penalty to seek or compromise
for knowing violations. The
Commission has provided further
clarification of this process in the rule.

F. Immediate Effective Date

The Commission issued an interim
final rule, in accordance with the
procedures set forth at 5 U.S.C. 553 of
the Administrative Procedure Act, on
September 1, 2009, providing its
interpretation of the penalty factors in
section 20(b) of the CPSA, section
5(c)(3) of the FHSA, and section 5(e)(2)
of the FFA. Maximum civil penalty
amounts have increased for violations
that occurred on or after August 14,
2009. This final rule is effective upon
publication. The rule is interpretative
and does not impose obligations on
regulated parties beyond those imposed
by the CPSA, FHSA, and FFA.
Therefore, there is no need to provide a
delayed effective date in order to allow
for regulated parties to prepare for the
rule.

G. Regulatory Flexibility Certification

The Regulatory Flexibility Act (RFA),
5 U.S.C. 601-612, directs agencies to
consider the potential impact of
regulations on small business and other
small entities. However, the RFA does
not apply to rulemaking that is not
subject to the notice and comment
requirement of the Administrative
Procedure Act, 5 U.S.C. 553.
Interpretative rules, such as the one
issued by this notice, are not subject to
the notice and comment requirement.
Accordingly, neither an initial nor a
final regulatory flexibility analysis is
required for this rule.

H. Paperwork Reduction Act

The rule does not impose any
information collection requirements.
Rather, it describes the statutory civil
penalty factors and how the
Commission interprets those factors.
Accordingly, it is not subject to the
Paperwork Reduction Act, 44 U.S.C.
3501-3520.

I. Environmental Considerations

The Commission’s regulations at 16
CFR 1021.5(a) provide that there are no
CPSC actions that ordinarily produce
significant environmental effects. The
rule does not fall within the categories
in 16 CFR 1021.5(b) of CPSC actions
that have the potential for producing
environmental effects. The rule does not
have any potential for adversely
affecting the quality of the human
environment. Council of Environmental
Quality regulations at 40 CFR 1508.18(a)
provide that agency actions subject to
environmental review “do not include
bringing judicial or administrative
enforcement actions.” Therefore, no
environmental assessment or
environmental impact statement is
required.

List of Subjects in 16 CFR Part 1119

Administrative practice and
procedure, Business and Industry,
Consumer protection, Reporting and
recordkeeping requirements.

m Accordingly, the Commission revises
16 CFR Part 1119 to read as follows:

PART 1119—CIVIL PENALTY
FACTORS

Sec.
1119.1
1119.2

Purpose.

Applicability.

1119.3 Definitions.

1119.4 Factors considered in determining
civil penalties.

1119.5 Enforcement notification.

Authority: 15 U.S.C. 2058, 2063, 2064,
2067(b), 2068, 2069, 2076(e), 2084, 1261,
1263, 1264, 1270, 1273, 1278, 1191, 1192,
1193, 1194, 1195, 1196.

§1119.1 Purpose.

This part sets forth the Consumer
Product Safety Commission’s
(Commission) interpretation of the
statutory factors considered in
determining the amount of civil
penalties that the Commission may seek
or compromise. The policies behind,
and purposes of, civil penalties include
the following: Deterring violations;
providing just punishment; promoting
respect for the law; promoting full
compliance with the law; reflecting the
seriousness of the violation; and
protecting the public.
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§1119.2 Applicability.

This part applies to all civil penalty
determinations the Commission may
seek or compromise under the
Consumer Product Safety Act (CPSA)
(15 U.S.C. 2051-2089), the Federal
Hazardous Substances Act (FHSA) (15
U.S.C. 1261-1278), and the Flammable
Fabrics Act (FFA) (15 U.S.C. 1191—
1204). Any person who knowingly
violates section 19 of the CPSA, section
4 of the FHSA, or section 5(e) of the
FFA, is subject to a civil penalty.

§1119.3 Definitions.

For purposes of this rule, the
following definitions apply:

(a) Product defect means a defect as
referenced in the CPSA and defined in
Commission regulations at 16 CFR
1115.4.

(b) Violation means a violation
committed knowingly, as the term
“knowingly” is defined in section 19 of
the CPSA, section 4 of the FHSA, or
section 5 of the FFA.

(c) Person means any manufacturer
(including importer), distributor, or
retailer, as those terms are defined in
the CPSA, FHSA, or FFA, and any other
legally responsible party.

§1119.4 Factors considered in
determining civil penalties.

(a) Statutory Factors. (1) Section 20(b)
of the CPSA, section 5(c)(3) of the
FHSA, and section 5(e)(2) of the FFA,
specify factors considered by the
Commission in determining the amount
of a civil penalty to be sought upon
commencing an action for knowing
violations of each act. These factors are:

(i) CPSA (15 U.S.C. 2069(b)). The
nature, circumstances, extent, and
gravity of the violation, including:

(A) The nature of the product defect;

(B) The severity of the risk of injury;

(C) The occurrence or absence of
injury;

(D) The number of defective products
distributed;

(E) The appropriateness of such
penalty in relation to the size of the
business of the person charged,
including how to mitigate undue
adverse economic impacts on small
businesses; and

(F) Such other factors as appropriate.

(ii) FHSA (15 U.S.C. 1264 (c)(3)). The
nature, circumstances, extent, and
gravity of the violation, including:

(A) The nature of the substance;

(B) Severity of the risk of injury;

(C) The occurrence or absence of
injury;

(D) The amount of substance
distributed;

(E) The appropriateness of such
penalty in relation to the size of the

business of the person charged,
including how to mitigate undue
adverse economic impacts on small
businesses; and

(F) Such other factors as appropriate.

(iii) FFA (15 U.S.C. 1194 (e)(2)). The
nature, circumstances, extent, and
gravity of the violations:

(A) The severity of the risk of injury;

(B) The occurrence or absence of
injury;

(C) The appropriateness of such
penalty in relation to the size of the
business of the person charged; and

(D) Such other factors as appropriate.

(2) The nature, circumstances, extent,
and gravity of the violation. Under this
factor, the Commission will consider the
totality of the circumstances and all
other facts concerning a violation. The
Commission will consider the
enumerated statutory factors, as well as
the factors described in paragraph (b) of
this section.

(3) Nature of the product defect. The
Commission will consider the nature of
the product defect associated with a
CPSA violation. This consideration will
include, for example, whether the defect
arises from the product’s design,
composition, contents, construction,
manufacture, packaging, warnings, or
instructions, and will include
consideration of conditions or
circumstances in which the defect
arises. The Commission will also
consider the nature of the substance
associated with an FHSA violation. Two
of the statutory factors in the CPSA civil
penalty factors include the terms
“product defect” or “defective products.”
However, certain violations of the
CPSA, for example, failing to supply a
required certificate that the product
complies with an applicable consumer
product safety rule, do not necessarily
require that there be a product defect or
defective product. The terms “product
defect” or “defective products” would
not apply to such situation. In such
cases, however, the other civil penalty
factors would still be considered.

(4) Severity of the risk of injury.
Consistent with its discussion of
severity of the risk at 16 CFR 1115.12,
the Commission will consider, among
other factors, the potential for serious
injury, illness, or death (and whether
any injury or illness required medical
treatment including hospitalization or
surgery); the likelihood of injury; the
intended or reasonably foreseeable use
or misuse of the product; and the
population at risk (including vulnerable
populations such as children, the
elderly, or those with disabilities).

(5) The occurrence or absence of
injury. The Commission will consider
whether injuries, illnesses, or deaths

have or have not occurred with respect
to any product or substance associated
with a violation, and, if so, the number
and nature of injuries, illnesses, or
deaths. Both acute illnesses and the
likelihood of chronic illnesses will be
considered.

(6) The number of defective products
distributed. The Commission will
consider the number of defective
products or amount of substance
distributed in commerce. The statutory
language makes no distinction between
those defective products distributed in
commerce that consumers received and
those defective products distributed in
commerce that consumers have not
received. Therefore both could be
considered in appropriate cases. This
factor will not be used to penalize a
person’s decision to conduct a wider-
than-necessary recall out of an
abundance of caution. This would not
include situations where such a recall is
conducted due to a person’s uncertainty
concerning how many or which
products may need to be recalled.

(7) The appropriateness of such
penalty in relation to the size of the
business of the person charged,
including how to mitigate undue
adverse economic impacts on small
businesses.

(i) The Commission is required to
consider the size of the business of the
person charged in relation to the
amount of the penalty. This factor
reflects the relationship between the
size of a business and the policies
behind, and purposes of, a penalty (as
noted above in § 1119.1). In considering
business size, the Commission may look
to several factors including, but not
limited to, the number of employees, net
worth, and annual sales. A business’s
size and a business’s ability to pay a
penalty are separate considerations. In
some cases for small businesses,
however, these two considerations may
relate to each other. The Commission
will be guided, where appropriate, by
relevant financial factors to determine a
small business’s ability to pay a penalty,
including, but not limited to, liquidity,
solvency, and profitability. The burden
to present clear, reliable, relevant, and
sufficient evidence relating to a
business’s size and ability to pay rests
on the business.

(ii) The statute requires the
Commission to consider how to mitigate
the adverse economic impacts on small
businesses only if those impacts would
be undue. What the Commission
considers in determining what is undue
may include, but is not limited to, the
business’s size and financial factors
relating to its ability to pay. When
considering how to mitigate undue
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adverse economic impacts, the
Commission will, as appropriate, also
follow its Small Business Enforcement
Policy set forth at § 1020.5.

(b) Other factors as appropriate. In
determining the amount of any civil
penalty to be sought for a violation of
the CPSA, FHSA, or FFA, the
Commission may consider, as
appropriate, such other factors in
addition to those listed in the statutes.
Both the Commission and a person may
raise any factors they believe are
relevant in determining an appropriate
penalty amount. A person will be
notified of any factors beyond those
enumerated in the statutes that the
Commission relies on as aggravating
factors for purposes of determining a
civil penalty amount. Additional factors
that may be considered in a case
include, but are not limited to, the
following:

(1) Safety/compliance program and/or
system relating to a violation. The
Commission may consider, when a
safety/compliance program and/or
system as established is relevant to a
violation, whether a person had at the
time of the violation a reasonable and
effective program or system for
collecting and analyzing information
related to safety issues. Examples of
such information would include
incident reports, lawsuits, warranty
claims, and safety-related issues related
to repairs or returns. The Commission
may also consider whether a person
conducted adequate and relevant
premarket and production testing of the
product at issue; had a program in place
for continued compliance with all
relevant mandatory and voluntary safety
standards; and other factors as the
Commission deems appropriate. The
burden to present clear, reliable,
relevant, and sufficient evidence of such
program, system, or testing rests on the
person seeking consideration of this
factor.

(2) History of noncompliance. The
Commission may consider whether or
not a person’s history of noncompliance
with the CPSA, FHSA, FFA, and other
laws that the CPSC enforces, and the
regulations thereunder, should increase
the amount of the penalty. A person’s
history of noncompliance may be
indicated by, for example, multiple
violations of one or more laws or
regulations that the CPSC enforces,
including repeated violations of the
same law or regulation. History of
noncompliance may include the number
of previous violations or how recently a
previous violation occurred.

(3) Economic gain from
noncompliance. The Commission may
consider whether a person benefitted

economically from a failure to comply,
including a delay in complying, with
the CPSA, FHSA, FFA, and other laws
that the CPSC enforces, and the
regulations thereunder.

(4) Failure to respond in a timely and
complete fashion to the Commission’s
requests for information or remedial
action. The Commission may consider
whether a person’s failure to respond in
a timely and complete fashion to
requests from the Commission for
information or for remedial action
should increase a penalty. This factor is
intended to address a person’s dilatory
and egregious conduct in responding to
written requests for information or
remedial action sought by the
Commission, but not to impede any
person’s lawful rights.

§1119.5 Enforcement notification.

A person will be informed in writing
if it is believed that the person has
violated the law and if the Commission
intends to seek a civil penalty. Any
person who receives such a writing will
have an opportunity to submit evidence
and arguments that it should not pay a
penalty or should not pay a penalty in
the amount sought by the Commission.

Dated: March 24, 2010.
Todd A. Stevenson,

Secretary, Consumer Product Safety
Commission.

[FR Doc. 2010-6940 Filed 3—-30-10; 8:45 am]
BILLING CODE 6355-01-P

DEPARTMENT OF LABOR

Employment and Training
Administration

20 CFR Part 655

Temporary Employment of Foreign
Workers in the United States

CFR Correction

In Title 20 of the Code of Federal
Regulations, Part 500 to End, revised as
of April 1, 2009, on page 466, remove
§655.0 and correctly reinstate it to read
as follows:

§655.0 Scope and purpose of part.

(a) Subparts A, B, and C—(1) General.
Subparts A, B, and C of this part set out
the procedures adopted by the Secretary
to secure information sufficient to make
factual determinations of: (i) Whether
U.S. workers are available to perform
temporary employment in the United
States, for which an employer desires to
employ nonimmigrant foreign workers,
and (ii) whether the employment of
aliens for such temporary work will
adversely affect the wages or working

conditions of similarly employed U.S.
workers. These factual determinations
(or a determination that there are not
sufficient facts to make one or both of
these determinations) are required to
carry out the policies of the Immigration
and Nationality Act (INA), thata
nonimmigrant alien worker not be
admitted to fill a particular temporary
job opportunity unless no qualifed U.S.
worker is available to fill the job
opportunity, and unless the
employment of the foreign worker in the
job opportunity will not adversely affect
the wages or working conditions of
similarly employed U.S. workers.

(2) The Secretary’s determinations.
Before any factual determination can be
made concerning the availability of U.S.
workers to perform particular job
opportunities, two steps must be taken.
First, the minimum level of wages,
terms, benefits, and conditions for the
particular job opportunities, below
which similarly employed U.S. workers
would be adversely affected, must be
established. (The regulations in this part
establish such minimum levels for
wages, terms, benefits, and conditions of
employment.) Second, the wages, terms,
benefits, and conditions offered and
afforded to the aliens must be compared
to the established minimum levels. If it
is concluded that adverse effect would
result, the ultimate determination of
availability within the meaning of the
INA cannot be made since U.S. workers
cannot be expected to accept
employment under conditions below
the established minimum levels. Florida
Sugar Cane League, Inc. v. Usery, 531 F.
2d 299 (5th Cir. 1976).

Once a determination of no adverse
effect has been made, the availability of
U.S. workers can be tested only if U.S.
workers are actively recruited through
the offer of wages, terms, benefits, and
conditions at least at the minimum level
or the level offered to the aliens,
whichever is higher. The regulations in
this part set forth requirements for
recruiting U.S. workers in accordance
with this principle.

(3) Construction. This part and its
subparts shall be construed to effectuate
the purpose of the INA that U.S.
workers rather than aliens be employed
wherever possible. Elton Orchards, Inc.
v. Brennan, 508 F. 2d 493, 500 (1st Cir.
1974), Flecha v. Quiros, 567 F. 2d 1154
(1st Cir. 1977). Where temporary alien
workers are admitted, the terms and
conditions of their employment must
not result in a lowering of the terms and
conditions of domestic workers
similarly employed, Williams v. Usery,
531 F. 2d 305 (5th Cir. 1976); Florida
Sugar Cane League, Inc. v. Usery, 531 F.
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2d 299 (5th Cir. 1976), and the job
benefits extended to any U.S. workers
shall be at least those extended to the
alien workers.

(b) Subparts D and E. Subparts D and
E of this part set forth the process by
which health care facilities can file
attestations with the Department of
Labor for the purpose of employing or
otherwise using nonimmigrant
registered nurses under H-1A visas.

(c) Subparts F and G. Subparts F and
G of this part set forth the process by
which employers can file attestations
with the Department of Labor for the
purpose of employing alien
crewmembers in longshore work under
D-visas and enforcement provisions
relating thereto.

(d) Subparts H and I of this part.
Subpart H of this part sets forth the
process by which employers can file
labor condition applications (LCAs)
with, and the requirements for obtaining
approval from, the Department of Labor
to temporarily employ the following
three categories of nonimmigrants in the
United States: (1) H-1B visas for
temporary employment in specialty
occupations or as fashion models of
distinguished merit and ability; (2) H-
1B1 visas for temporary employment in
specialty occupations of nonimmigrant
professionals from countries with which
the United States has entered into
certain agreements identified in section
214(g)(8)(A) of the INA; and (3) E-3
visas for nationals of the
Commonwealth of Australia for
temporary employment in specialty
occupations. Subpart I of this part
establishes the enforcement provisions
that apply to the H-1B, H-1B1, and E-
3 visa programs.

(e) Subparts ] and K of this part.
Subparts J and K of this part set forth
the process by which employers can file
attestations with the Department of
Labor for the purpose of employing
nonimmigrant alien students on F-visas
in off-campus employment and
enforcement provisions relating thereto.

[43 FR 10312, Mar. 10, 1978, as amended at
52 FR 20507, June 1, 1987; 55 FR 50510, Dec.
6, 1990; 56 FR 24667, May 30, 1991; 56 FR
54738, Oct. 22, 1991; 56 FR 56875, Nov. 6,
1991; 57 FR 1337, Jan. 13, 1992; 57 FR 40989,
Sept. 8, 1992; 69 FR 68226, Nov. 23, 2004;

73 FR 19947, Apr. 11, 2008]

[FR Doc. 2010-7380 Filed 3-30-10; 8:45 am]

BILLING CODE 1505-01-D

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 558
[Docket No. FDA-2003-N-0446] (formerly
Docket No. 2003N-0324)

New Animal Drugs; Removal of
Obsolete and Redundant Regulations

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is removing
portions of a regulation that required
sponsors to submit data regarding the
subtherapeutic use of certain antibiotic,
nitrofuran, and sulfonamide drugs
administered in animal feed as these
regulations have been determined to be
obsolete or redundant. The portions of
the regulation being removed are
provisions listing certain feed use
combinations for oxytetracycline and
neomycin in the tables contained in that
regulation. This rule does not finalize
the provisions of the proposed rule
regarding removing the remainder of the
regulation.

DATES: This rule is effective April 30,
2010.

FOR FURTHER INFORMATION CONTACT:
William T. Flynn, Center for Veterinary
Medicine (HFV-50), 7519 Standish P1.,
Rockville, MD 20855, 240-276-9090, e-
mail: william.flynn@fda.hhs.gov.

SUPPLEMENTARY INFORMATION:
I. Background

In the Federal Register of August 8,
2003 (68 FR 47272), FDA published a
notice of proposed rulemaking to
remove 21 CFR 558.15 Antibiotic,
nitrofuran, and sulfonamide drugs in
the feed of animals (§ 558.15 (21 CFR
558.15)) on the grounds that these
regulations were obsolete or redundant.
The proposed rule explained the nature
and purpose of §558.15, and noted that
most of the products and use
combinations subject to the listings in
that section had approvals that were
already codified in part 558, subpart B
(21 CFR part 558, subpart B).

In the same issue of the Federal
Register as the proposed rule, FDA’s
Center for Veterinary Medicine (CVM)
published a Notice of Opportunity for
Hearing (NOOH), which announced
CVM'’s findings of effectiveness for nine
products and use combinations that
were listed in § 558.15, but which were
subject to the Drug Efficacy Study
Implementation (DESI) program (68 FR

47332). CVM proposed to withdraw the
new animal drug applications (NADAsS)
for those nine products and use
combinations lacking substantial
evidence of effectiveness, following an
opportunity to supplement the NADAs
with labeling conforming to the relevant
findings of effectiveness. For
applications proposed to be withdrawn,
the agency provided an opportunity for
hearing.

FDA received hearing requests
regarding two products owned by
Pennfield Oil Co. (Pennfield). One is a
bacitracin methylene disalicylate (BMD)
Type A medicated article, NADA 141—
137, that is listed in the table in
§558.15(g)(1). This listing is under
Fermenta Animal Health Co., which is
a predecessor in interest to Pennfield.
The other is a two-way, fixed-
combination Type A medicated article
containing oxytetracycline and
neomycin sulfate, NADA 138-939, that
is listed in the table in § 558.15(g)(2).

The agency received only one set of
comments on the 2003 proposed rule,
from Pennfield. The comment objected
to the removal of § 558.15 until the
issues in the NOOH are addressed. It
argued that the BMD listing in § 558.15
provides evidence of Pennfield’s
approval, and that removal of that
section, without updating the BMD
listing in part 558, subpart B, would
result in a lack of recognition in the
regulations of the approval that
Pennfield currently has.

In 2006, FDA finalized portions of the
2003 proposed rule. In that final rule (71
FR 16219, March 31, 2006), FDA
removed from the tables in § 558.15(g)
products and use combinations that
were not approved, and products and
use combinations whose approval was
reflected in part 558, subpart B. FDA
retained only the listings for NADA
141-137 and NADA 138-939 in those
tables. In addition, FDA retained
§558.15(a) through (f). FDA stated it
intended to finalize the proposed rule to
remove all of §558.15 once, as part of
the DESI program, either the approvals
for NADA 141-137 and NADA 138-939
have been withdrawn or part 558,
subpart B has been amended to reflect
their approvals.

Subsequently, Pennfield filed a
supplement to NADA 138-939 for its
fixed-combination oxytetracycline/
neomycin Type A medicated articles.
The supplemental NADA, which
provided labeling conforming to the
relevant findings of effectiveness
announced in the NOOH, was approved
on July 2, 2009, and the regulations
were amended in § 558.455 of subpart B
to reflect that approval (74 FR 40723,
August 13, 2009).
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This oxytetracycline/neomycin use
combination is listed in the table in
§558.15(g)(2) and is the only use
combination listed in this provision.
Because this use combination’s approval
is now reflected in § 558.455, FDA is
removing § 558.15(g)(2) as obsolete or
redundant. As in the 2006 final rule,
FDA is retaining the sole listing in the
table in § 558.15(g)(1) for NADA 141—
137 as well as § 558.15(a) through (f),
and intends to continue to finalize the
proposed rule to remove all of §558.15.

II. Environmental Impact

The agency has determined under 21
CFR 25.30(h) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

III. Analysis of Impacts

FDA has examined the impacts of the
final rule under Executive Order 12866
and the Regulatory Flexibility Act (5
U.S.C. 601-602), and the Unfunded
Mandates Reform Act of 1995 (Public
Law 104—4). Executive Order 12866
directs agencies to assess all costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity). The agency
believes that this final rule is not a
significant regulatory action under the
Executive order.

FDA proposed the removal of § 558.15
on August 8, 2003, because it was
obsolete or redundant. The original
purpose of § 558.15, requiring the
submission of the results of studies on
the long-term administration of then-
marketed antimicrobial drugs in animal
feed on the occurrence of multiple drug-
resistant bacteria associated with these
animals, was obsolete as FDA had a new
strategy and concept for assessing the
safety of antimicrobial new animal
drugs, including subtherapeutic use of
antimicrobials in animal feed, with
regard to their microbiological effects on
bacteria of human health concern. This
final rule would delete the only animal
drug use combination listed in
§558.15(g)(2) which is redundant
because its approved conditions of use
are now listed in § 558.455.

A. Benefits

Only one set of comments on the
proposal was received by FDA. Because
these comments did not question the

benefits as described in the proposed
rule, we retain the benefits for the final
rule. This final rule is expected to
provide greater clarity in the regulations
for new animal drugs for use in animal
feeds by deleting obsolete provisions in
§558.15. We do not expect this final
rule to result in any direct human or
animal health benefit. Rather, this final
rule would remove regulations that are
no longer necessary.

B. Compliance Costs

We do not expect the final rule that
revokes § 558.15(g)(2) to have a
substantive effect on any approved new
animal drugs, or to cause any approved
new animal drug to lose its marketing
ability or experience a loss of sales.

C. Regulatory Flexibility Analysis

The Regulatory Flexibility Act
requires agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. FDA has determined that this
final rule does not impose compliance
costs on the sponsors of any products
that are currently marketed. Further, it
does not cause any drugs that are
currently marketed to lose their
marketing ability. We therefore certify
that this final rule would not have a
significant economic effect on a
substantial number of small entities.

D. Unfunded Mandates Reform Act

Section 202(a) of the Unfunded
Mandates Reform Act requires that
agencies prepare a written statement,
which includes an assessment of
anticipated costs and benefits, before
proposing “any rule that includes any
Federal mandate that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100,000,000 or more
(adjusted annually for inflation) in any
one year.” The current threshold after
adjustment for inflation is $133 million,
using the most current (2008) Implicit
Price Deflator for the Gross Domestic
Product. FDA does not expect this final
rule to result in any 1-year expenditure
that would meet or exceed this amount.

IV. Paperwork Reduction Act of 1995

FDA concludes that this rule does not
have information collection
requirements.

List of Subjects in 21 CFR Part 558

Animal drugs, Animal feeds.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 558 is
amended as follows:

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

m 1. The authority citation for 21 CFR
part 558 continues to read as follows:

Authority: 21 U.S.C. 360b, 371.
§558.15 [Amended]

m 2.In §558.15, remove and reserve
paragraph (g)(2).

Dated: March 18, 2010.
Leslie Kux,
Acting Assistant Commissioner for Policy.
[FR Doc. 2010-7108 Filed 3-30—10; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[Docket No. USCG—-2009-0959]

RIN 1625-AA09

Drawbridge Operation Regulation;

Chehalis River, Aberdeen, WA,
Schedule Change

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is changing
the regulations that govern the operation
of the U.S. Highway 101 bascule bridge
across the Chehalis River, mile 0.1, at
Aberdeen, Washington. At least one-
hour notice by telephone will be
required at all times for draw openings.
The change is necessary to allow the
bridge owner to reduce the staffing
requirements of the bridge in light of the
infrequent openings requested for the
bridge.

DATES: This rule is effective April 30,
2010.

ADDRESSES: Comments and related
materials received from the public, as
well as documents mentioned in this
preamble as being available in the
docket, are part of docket USCG-2009—
0959 and are available online by going
to http://www.regulations.gov., inserting
USCG-2009-0959 in the “Keyword”
box, and then clicking “Search”. This
material is also available for inspection
or copying at the Docket Management
Facility (M—60), U.S. Department of
Transportation, West Building, Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m. Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
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e-mail Austin Pratt, Chief, Bridge
Section, Waterways Management
Branch, 13th Coast Guard District;
telephone 206-220-7282, e-mail
william.a.pratt@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On December 4, 2009, we published
a notice of proposed rulemaking
(NPRM) entitled Drawbridge Operation
Regulations; Chehalis River, Aberdeen,
WA, Schedule Change in the Federal
Register (74 FR 63695). We received no
comments on the proposed rule. No
public meeting was requested and none

was held.

Background and Purpose

This rule enables the Washington
State Department of Transportation, the
owner of the Chehalis River Bridge, to
operate the draw only if at least one-
hour notice is provided at all times.
This notice will be given by telephone
to 360—-533-9360. A marine radio will
also be maintained at the bridge, but
will only be monitored when a draw
tender is present. Previously, one-hour

notice was only required between 9 p.m.

and 5 a.m.

Over the years ship traffic has
dwindled on this reach of the Chehalis
River. From June through September
2009 the draw did not open for large
oceangoing vessels. The former ship
traffic is now focused seaward of the
bridge following the recent closure of
timber terminals above the bridge. The
bridge averages only seven openings a
month during those daylight hours
when a draw operator is present. The
Washington State Department of
Transportation requested this change to
reduce unnecessary staffing of the
drawbridge in light of the infrequent
openings requested for the bridge.

Discussion of Comments and Changes

No comments were received on the
proposed rule and no changes were
made to the proposed rule.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory

Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. The Coast Guard has made this
determination based on the fact that
vessel operators will not be significantly
impacted since they will still be able to
transit under the bridge by giving one-
hour notice.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule would not
have a significant economic impact on
a substantial number of small entities
because all vessel operators will not be
significantly impacted since they will
still be able to transit under the bridge
by giving one-hour notice.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
in the NPRM we offered to assist small
entities in understanding this rule so
that they can better evaluate its effects
on them and participate in the
rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—-REG-FAIR (1-888-734—-3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520.).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it would not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
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Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of
Information and Regulatory Affairs has
not designated this as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023-01, and
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that this action is one
of a category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(32)(e), of the Instruction.

Under figure 2—1, paragraph (32)(e), of
the Instruction, an environmental
analysis checklist and a categorical
exclusion determination are not
required.

List of Subjects in 33 CFR Part 117
Bridges.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1;
Department of Homeland Security Delegation
No. 0170.1.

m 2.Revise §117.1031 to read as
follows:

§117.1031 Chehalis River.

The draw of the U.S. 101 highway
bridge, mile 0.1, at Aberdeen shall open
on signal if at least one-hour notice is
given at all times by telephone to the
Washington State Department of
Transportation.

Dated: March 11, 2010.

G.T. Blore,

Rear Admiral, U.S. Coast Guard, Commander,
Thirteenth Coast Guard District.

[FR Doc. 2010-7166 Filed 3—-30-10; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2010-0185]

Drawbridge Operation Regulation;
Atlantic Intracoastal Waterway,
Albemarle and Chesapeake Canal,
Chesapeake, VA

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Fifth Coast
Guard District, has issued a temporary
deviation from the regulations
governing the operation of the SR170
Centerville Turnpike Bridge across the
Atlantic Intracoastal Waterway,
Albemarle and Chesapeake Canal, mile
15.7, at Chesapeake, VA. The deviation
is necessary to facilitate structural
repairs to the swing span. This
deviation allows the drawbridge to
remain in the closed to navigation
position.

DATES: This deviation is effective from
8 a.m. on April 10, 2010 to 6 p.m. on
April 18, 2010.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket USCG-2010-0185 and are
available online by going to http://
www.regulations.gov, inserting USCG—
2010-0185 in the “Keyword” box, and
then clicking “Search”. This material is
also available for inspection or copying
the Docket Management Facility (M-30),

U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal Holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Mr. Bill H. Brazier, Bridge
Management Specialist, Fifth Coast
Guard District; telephone (757) 398—
6422, e-mail Bill. H.Brazier@uscg.mil. If
you have questions on reviewing the
docket, call Renee V. Wright, Program
Manager, Docket Operations, (202) 366—
9826.

SUPPLEMENTARY INFORMATION: The City
of Chesapeake, who owns and operates
this swing-type bridge, has requested a
temporary deviation from the current
operating regulations set out in 33 CFR
117.997(i), to facilitate structural
repairs.

The SR170 Centerville Turnpike
Bridge has a vertical clearance in the
closed position to vessels of four feet
above mean high water.

Under this temporary deviation, the
drawbridge will be maintained in the
closed to navigation position to
facilitate repairs to structural support
stringers on two separate closures. The
first closure period will begin at 8 a.m.
April 10, 2010, until and including 6 p.
m. April 11, 2010; and the second
closure period scheduled to begin at 8
a.m. on April 17, 2010, until and
including 6 p.m. on April 18, 2010.
Openings will be provided during the
closure periods at the following times:
on Saturdays at 8 a.m., 10 a.m., noon,
2 p.m., 4 p.m., 6 p.m., 8 p.m., and 10
p.m., and on Sundays at midnight, 2
a.m., 4 a.m., 6 a.m., 8 am., 10 a.m.,
noon, 2 p.m., 4 p.m., and 6 p.m.

The Atlantic Intracoastal Waterway
caters to a variety of vessels from tug
and barge traffic to recreational vessels
traveling from Florida to Maine. The
Coast Guard has carefully coordinated
the restrictions with commercial and
recreational waterway users.
Additionally, the Coast Guard will
inform unexpected users of the
waterway through our local and
broadcast Notices to Mariners of the
closure periods for the bridge so that
vessels can arrange their transits to
minimize any impacts caused by the
temporary deviation. The Atlantic
Ocean is the alternate route for vessels
and the bridge will be able to open in
the event of an emergency.

In accordance with 33 CFR 117.35(e),
the draw must return to its original
operating schedule immediately at the
end of the designated time period. This
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deviation from the operating regulations

is authorized under 33 CFR 117.35.
Dated: March 17, 2010.

Waverly W. Gregory, Jr.,

Chief, Bridge Administration Branch, Fifth
Coast Guard District.

[FR Doc. 2010-7244 Filed 3-30-10; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[Docket No. USCG—-2009-0840]

RIN 1625-AA09

Drawbridge Operation Regulation; Port

of Coos Bay Railroad Bridge, Coos
Bay, North Bend, OR

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is changing
the drawbridge operation regulation for
the Coos Bay Railroad Bridge, Coos Bay,
mile 9.0, at North Bend, Oregon to
delete the requirement for special sound
signals used in foggy weather and to
change the name of the owner. The
change is necessary to make the sound
signals used at the bridge consistent
with other bridges in the area and to
eliminate the unnecessary special sound
signals.

DATES: This rule is effective April 30,
2010.

ADDRESSES: Comments and related
materials received from the public, as
well as documents mentioned in this
preamble as being available in this
docket are part of docket USCG—2009-
0840 and are available online by going
to http://www.regulations.gov, inserting
USCG-2009-0840 in the “Keyword”
box, and then clicking “Search”. This
material is also available for inspection
or copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Austin Pratt, Chief, Bridge
Section, Waterways Management
Branch, 13th Coast Guard; telephone
206-220-7282, e-mail
william.a.pratt@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,

Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On November 16, 2009, we published
a notice of proposed rulemaking
(NPRM) entitled Drawbridge Operation
Regulations; Port of Coos Bay Railroad
Bridge, Coos Bay, North Bend, OR, in
the Federal Register (74 FR 58931). No
comments were received on the
proposed rule. No public meeting was
requested and none was held.

Background and Purpose

This rule will remove the
requirements at the Port of Coos Bay
Railroad Bridge, Coos Bay, mile 9.0, at
North Bend, Oregon for a bell to be rung
continuously in foggy weather and that
a siren be sounded in foggy weather
when the swingspan is closed. The
movable span is normally kept in the
open position except for the passage of
trains or maintenance work. The rule
will also change the regulation to reflect
the bridge’s current owner as the Port of
Coos Bay.

The bell and siren at this drawbridge
are not standard requirements at
drawbridges and there is nothing
specific to this bridge that currently
warrants the continuance of these
signals. Vessel traffic through the
swingspan includes tugs and tows and
a variety of recreational craft.
Oceangoing ship traffic has diminished
greatly in recent decades.

The operating regulations currently in
effect for the bridge are found at 33 CFR
117.871. These state that the bridge be
maintained normally in the open
position except for the passage of trains
or maintenance. The aforementioned
sound signals are also prescribed.

Discussion of Comments and Changes

No comments on the proposed rule
were received and no changes were
made to it.

Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that

Order. The Coast Guard has made this
finding based on the fact that the rule
will have no known impact on the
maritime public.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule would not
have a significant economic impact on
a substantial number of small entities
because it will have no known impact
on any vessel traffic.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
in the NPRM we offered to assist small
entities in understanding the proposed
rule so that they can better evaluate its
effects on them and participate in the
rulemaking process.

Collection of Information

This rule would call for no new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.
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Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of
Information and Regulatory Affairs has
not designated this as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are

technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that this action is one
of a category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(32)(e), of the Instruction.

Under figure 2—1, paragraph (32)(e), of
the Instruction, an environmental
analysis checklist and a categorical
exclusion determination are not
required for this rule.

List of Subjects in 33 CFR Part 117
Bridges.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1;
Department of Homeland Security Delegation
No. 0170.1.2.

m 2. Revise §117.871 to read as follows:

§117.871 Coos Bay.

The draw of the Port of Coos Bay
railroad bridge, mile 9.0 at North Bend,
shall be maintained in the fully open
position, except for the crossing of
trains or maintenance.

Dated: March 11, 2010.

G.T. Blore,

Rear Admiral, U.S. Coast Guard, Commander,
Thirteenth Coast Guard District.

[FR Doc. 2010-7159 Filed 3—30-10; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2010-0152]

Drawbridge Operation Regulation;
Sacramento River, Sacramento, CA

AGENCY: Coast Guard, DHS.
ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Eleventh
Coast Guard District, has issued a
temporary deviation from the regulation
governing the operation of the I Street
Drawbridge across the Sacramento
River, mile 59.4, at Sacramento, CA. The
deviation is necessary to allow the
bridge owner to make bridge repairs.

DATES: This deviation is effective from
8 a.m. to 6 p.m. on March 30, 2010.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of the docket USCG—
2010-0152 and are available online by
going to http://www.regulations.gov,
inserting USCG-2010-0152 in the
“Keyword” box and then clicking
“Search”. They are also available for
inspection or copying at the Docket
Management Facility (M—30), U.S.
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail David H. Sulouff, Chief, Bridge
Section, Eleventh Coast Guard District;
telephone 510-437-3516, e-mail
David.H.Sulouff@uscg.mil If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION: Union
Pacific Railroad Company requested a
temporary change to the operation of the
I Street Drawbridge, mile 59.4, over
Sacramento River, at Sacramento, CA.
The I Street Drawbridge navigation span
provides 109 feet vertical clearance
above Mean High Water in the full
open-to-navigation position, and 30 feet
vertical clearance above Mean High
Water when closed. The draw opens on
signal from May 1 through October 31
from 6 a.m. to 10 p.m. and from
November 1 through April 30 from 9
a.m. to 5 p.m. At all other times the
draw shall open on signal if at least four
hours notice is given, as required by 33
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CFR 117.189(a). Navigation on the
waterway is commercial and
recreational.

The drawspan will be secured in the
closed-to-navigation position from 8
a.m. to 6 p.m. on March 30, 2010, to
allow the bridge owner to remove and
replace the oil in the operating
machinery for the drawspan. This
temporary deviation has been
coordinated with waterway users. There
are no scheduled river boat cruises or
anticipated levee maintenance during
this deviation period. No objections to
the proposed temporary deviation were
raised. The drawspan can be opened
with 2 hours advance notice for
emergencies requiring the passage of
waterway traffic.

Vessels that can transit the bridge,
while in the closed-to-navigation
position, may continue to do so at any
time.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: March 15, 2010.
S.P. Metruck,

Captain, U.S. Coast Guard, Acting
Commander, Eleventh Coast Guard District.

[FR Doc. 2010-7249 Filed 3-30-10; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG—-2009-0686]
RIN 1625-AA09

Drawbridge Operation Regulation;
Lower Grand River, Iberville Parish, LA

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is changing
the regulation governing the operation
of the LA 75 pontoon bridge, mile 38.4,
in Iberville Parish, Louisiana. The
Iberville Parish School Board requested
that the operating regulation of the LA
75 pontoon bridge be changed to add an
additional 30 minutes to the end of the
morning scheduled closure period to
provide more time for school buses to
transit across the bridge. The additional
time is needed as a result of school
redistricting.

DATES: This rule is effective April 30,
2010.

ADDRESSES: Comments and related
materials received from the public, as
well as documents mentioned in this
preamble as being available in the
docket, are part of docket USCG—-2009—
0686 and are available online by going
to http://www.regulations.gov, inserting
USCG—-2009-0686 in the “Keyword”
box, and then clicking “Search.” This
material is also available for inspection
or copying at the Docket Management
Facility (M—-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
SUPPLEMENTARY INFORMATION:

Regulatory Information

On November 10, 2009, we published
a notice of proposed rulemaking
(NPRM) entitled Drawbridge Operation
Regulations; Lower Grand River,
Iberville Parish, LA in the Federal
Register (74 FR 57884). We received one
comment on the proposed rule. No
public meeting was requested, and none

was held.

Background and Purpose

The Iberville Parish School Board
requested a change in the operation
regulation for the LA 75 pontoon and
the LA 77 swing bridge across the Lower
Grand River, mile 38.4 and 47.0,
respectively, in Iberville Parish,
Louisiana. The change would add an
additional 30 minutes to the end of each
scheduled closure period to provide
more time for school buses to transit
across the bridge. Extra time is now
needed because one of Iberville Parish’s
high schools has been closed. School
bus lines have been rerouted, creating
the need to have more time to transit the
students over the bridges.

Presently, 33 CFR 117.478(a) and (b)
states: The draw of the LA 75 bridge,
mile 38.4 (Alternate Route) at Bayou
Sorrel and the draw of the LA 77 bridge,
mile 47.0 (Alternate Route) at Grosse
Tete, shall open on signal; except that,
from about August 15 to about June 5
(the school year), the draw of the LA 75
bridge need not be opened from 6 a.m.
to 7:30 a.m. and from 3 p.m. to 4:30 p.m.
and the draw of the LA 77 bridge need
not be opened from 6 a.m. to 8 a.m. and
from 2:30 p.m. to 4:30 p.m., Monday
through Friday except Federal holidays.
The draws shall open on signal at any
time for an emergency aboard the vessel.

Concurrent with the publication of
the notice of proposed rulemaking, a
test deviation [USCG-2009-0686] was
issued to allow the Iberville Parish
School Board to test the proposed
schedule and to obtain data and public

comments. The test deviation allowed
the bridges to operate as follows: The
draw of the LA 75 bridge, mile 38.4
(Alternate Route) at Bayou Sorrel and
the draw of the LA 77 bridge, mile 47.0
(Alternate Route) at Grosse Tete, shall
open on signal; except that, from about
August 15 to about June 5 (the school
year), the draw of the LA 75 bridge need
not be opened from 6 a.m. to 8 a.m. and
from 3 p.m. to 5 p.m. and the draw of
the LA 77 bridge need not be opened
from 6 a.m. to 8:30 a.m. and from 2:30
p-m. to 5 p.m., Monday through Friday
except Federal holidays. The draws
shall open on signal at any time for an
emergency aboard the vessel. The test
period was in effect from November 25,
2009 until December 28, 2009.

One comment was received on
November 11, 2009, before the test
deviation went into effect, from a
mariner expressing concern about the
curfew changes. He is concerned
because he believes there is already a
congestion problem on the waterway
during the closure periods and the
additional 30 minutes would make the
congestion worse. We did not receive
any comments during or after the test
deviation.

The Coast Guard has reviewed bridge
tender logs from before, during, and
after the test deviation became effective.
The logs do not indicate an appreciable
difference in the number of openings
with the additional 30 minute closure
period. The Coast Guard also reviewed
the school buses crossing the bridges
during the test deviation. The report
indicated that the only time extension
needed for the school buses is the
morning closure for LA 75 pontoon
bridge at Bayou Sorrel. Based on the
research and data that was reviewed and
the comment that was received, the
Coast Guard has determined that the
permanent change to the operating
regulation for the Bayou Sorrel, LA 75
pontoon bridge morning closure period
is warranted. The LA 75 pontoon bridge
at Bayou Sorrel afternoon bridge closure
and the LA 77 swing bridge at Grosse
Tete morning and afternoon closures
will remain as they are presently
regulated.

Discussion of Comments and Changes

The Coast Guard received one
comment from a mariner on November
11, 2009. Although he recognizes the
importance of getting children to school
at the proper times, he is worried about
the increase in the duration of time that
the bridges would be closed because it
would add to a current congestion issue
during those periods of closure. The
Coast Guard has analyzed the data and
research on the impact of the time
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adjustment on vessel traffic and has
concluded that there is not a significant
impact. Furthermore, the Coast Guard
has analyzed the data and research on
the impact the time adjustment has
made on school bus traffic and has
concluded that the only bridge closure
in need of the time adjustment is the
morning closure at the LA 75 pontoon
bridge at Bayou Sorrel. Therefore, this is
the only closure that will be
permanently changed in the regulatory
text.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation is unnecessary.
The changes have a minimal impact on
maritime traffic transiting the bridge.
Mariners can plan their trips in
accordance with the scheduled bridge
openings. The changes to the regulatory
text published in the NPRM will be less
restrictive than what was published.
The afternoon closure at the LA 75
pontoon bridge at Bayou Sorrel and both
the morning and afternoon closures at
the LA 77 swing bridge at Grosse Tete
will remain unchanged to what is
currently published in the operating
regulations.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which might be small

entities: The owners or operators of
vessels that would be transiting the
bridge during that 30 minute increment
of time. Because the amount of time that
would be added to the current bridge
closure period is minimal, this rule will
not affect a substantial number of small
entities and therefore will not have a
substantial economic impact.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
in the NPRM (SNPRM) we offered to
assist small entities in understanding
the rule so that they could better
evaluate its effects on them and
participate in the rulemaking process.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security



Federal Register/Vol. 75, No. 61/ Wednesday, March 31, 2010/Rules and Regulations

16009

Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that this action is one
of a category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(32)(e), of the Instruction.

Under figure 2—1, paragraph (32)(e), of
the Instruction, an environmental
analysis checklist and a categorical
exclusion determination are not
required for this rule.

List of Subjects in 33 CFR Part 117
Bridges.
m For the reasons discussed in the

preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:
Authority: 33 U.S.C. 499; 33 CFR 1.05-1;

Department of Homeland Security Delegation
No. 0170.1.

m 2.In §117.478 paragraph (a) is revised
to read as follows:

§117.478 Lower Grand River.

(a) The draw of the LA 75 bridge, mile
38.4 (Alternate Route) at Bayou Sorrel,
shall open on signal; except that from
about August 15 to about June 5 (the
school year), the draw need not be
opened from 6 a.m. to 8 a.m. and from
3 p.m. to 4:30 p.m., Monday through
Friday except holidays. The draw shall
open on signal at any time for an

emergency aboard a vessel.
* * * * *

Dated: March 15, 2010.
Mary E. Landry,

Rear Admiral, U.S. Coast Guard, Commander,
Eighth Coast Guard District.

[FR Doc. 2010-7167 Filed 3—30-10; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 117
[Docket No. USCG-2010-0167]

Drawbridge Operation Regulations;
Acushnet River, New Bedford and
Fairhaven, MA, Event—Road Race

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the regulation governing
the operation of the Route 6 New
Bedford Fairhaven Bridge across the
Acushnet River, mile 0.0, between New
Bedford and Fairhaven, Massachusetts.
This temporary deviation is necessary to
facilitate a public event, the Greater
New Bedford Community Health Center
5K Road Race, by allowing the bridge to
remain in the closed position for two
hours during the running of the 5K Road
Race.

DATES: This deviation is effective from
10 a.m. through 12 p.m. on May 30,
2010.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG—-2010—
0167 and are available online at http://
www.regulations.gov, inserting USCG—
2009-0001 in the “Keyword” and then
clicking “Search”. They are also
available for inspection or copying at
the Docket Management Facility (M—30),
U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Mr. John McDonald, Project
Officer, First Coast Guard District,
telephone (617) 223-8364,
john.w.mcdonald@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—366—
9826.

SUPPLEMENTARY INFORMATION:

The Route 6 New Bedford Fairhaven
Bridge, across the Acushnet River at
mile 0.0, between New Bedford and
Fairhaven, Massachusetts, has a vertical
clearance in the closed position of 6 feet
at mean high water and 10 feet at mean
low water. The Drawbridge Operation
Regulations are listed at 33 CFR
117.585. The bridge opens on the hour
from 6 a.m. through 10 a.m. and at a
quarter past the hour between 11:15
a.m. and 6:15 p.m. The bridge opens on
signal at all other times.

The owner of the bridge,
Massachusetts Department of
Transportation, requested this
temporary deviation to facilitate a
public event, the Greater New Bedford
Community Health Center 5K Road
Race.

Under this deviation, the Route 6 New
Bedford Fairhaven Bridge may remain

in the closed position between 10 a.m.
and 12 p.m. on May 30, 2010. The 10
a.m. and 11:15 a.m. openings will be
missed as a result of this temporary
deviation. Vessels able to pass under the
closed draw may do so at any time.

In accordance with 33 CFR 117.35(e),
the bridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: March 16, 2010.
Gary Kassof,

Bridge Program Manager, First Coast Guard
District.

[FR Doc. 2010-7246 Filed 3-30-10; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[USCG—2010-0029]
Drawbridge Operation Regulations;

Hackensack River, Jersey City, NJ,
Maintenance

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the regulation governing
the operation of the Route 1 & 9
(Lincoln Highway) Bridge, mile 1.8,
across the Hackensack River at Jersey
City, New Jersey. This deviation allows
the bridge owner to require a two hour
advance notice for bridge openings
April through September and several
bridge closures to facilitate bridge
painting operations. Vessels that can
pass under the draw without a bridge
opening may do so at all times.

DATES: This deviation is effective from
April 1, 2010 through September 15,
2010.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2010-
0029 and are available online at
http://www.regulations.gov. They are
also available for inspection or copying
at the Docket Management Facility (M—
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays, and the First
Coast Guard District, Bridge Branch
Office, 408 Atlantic Avenue, Boston,
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Massachusetts 02110, between 7 a.m.
and 3 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule call Joe
Arca, Project Officer, First Coast Guard
District, at (212) 668-7165. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION: The Route
1 & 9 (Lincoln Highway) Bridge across
the Hackensack River at mile 1.8, at
Jersey City, New Jersey, has a vertical
clearance in the closed position of 35
feet at mean high water and 40 feet at
mean low water. The bridge opens on
signal as required by 33 CFR
117.723(a)(5).

The bridge owner, the New Jersey
Department of Transportation, requested
a temporary deviation to require at least
a two hour advance notice for bridge
openings to allow workers sufficient
time to clear painting equipment from
the lift span in order to provide bridge
openings.

In addition, several bridge closures
will be necessary during the effective
time period for this temporary deviation
in order to facilitate various phases of
this bridge painting project that must be
completed with the bridge closed.

The exact times and dates for the
bridge closures could not be determined
prior to publication of this temporary
deviation. They will be announced in
the Local Notice to Mariners two weeks
prior to their implementation. A
broadcast notice to mariners will also be
initiated twenty four hours in advance
to further inform mariners of the
proposed bridge closures.

Under this deviation the Route 1 & 9
(Lincoln Highway) Bridge shall require
at least a two hour advance notice for
bridge openings from April 1, 2010
through September 15, 2010. In
addition, several bridge closures to be
announced as stated above, will occur
during the effective period of this
temporary deviation from April 1, 2010
and September 15, 2010.

Vessels able to pass under the closed
draw may do so at all times.

The waterway is primarily used by
deep draft tankers, tugs and barge units.
Waterway users were advised of the
requested bridge closure period and
offered no objection.

In accordance with 33 CFR 117.35(e),
the bridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: March 16, 2010.
Gary Kassof,

Bridge Program Manager, First Coast Guard
District.

[FR Doc. 2010-7238 Filed 3—-30-10; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2010-0198]
RIN 1625-AA00

Safety Zone; Red River, MN

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard Captain of
the Port (COTP), Marine Safety Unit
Duluth, MN is establishing a temporary
safety zone on the waters of the Red
River, MN. This safety zone is being
established to ensure the safety of the
public. The safety zone will prevent
individuals from entering all navigable
waters of the Red River in the State of
Minnesota north of a line drawn across
latitude 46°20°00” N, including those
portions of the river in Wilkin, Clay,
Norman, Polk, Marshall and Kittson
counties, to the United States-Canada
international border.

DATES: Effective Date: This rule is
effective in the CFR from March 31,
2010 until 5 p.m. on April 24, 2010.
This rule is effective with actual notice
for purposes of enforcement beginning
12 p.m. March 19, 2010.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2010—
0198 and are available online by going
to http://www.regulations.gov, inserting
USCG-2010-0198 in the “Keyword”
box, and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M—30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail Aaron L. Gross, Chief
of Port Operations, Marine Safety Unit
Duluth, Coast Guard; telephone 218—
720-5286 ext 111, e-mail
Aaron.L.Gross@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,

Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because
immediate action is necessary to
provide for the safety of life and
property on navigable waters.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Good cause for making this
rule effective less than 30 days after
publication exists because delaying the
effective date would be contrary to
public interest because of the dangers
associated with emergency flooding
conditions on the Red River.

Background and Purpose

Flooding conditions along the Red
River have created serious dangers to
the boating public. The strong currents
and floating debris associated with the
flooding of the Red River necessitate the
Coast Guard limiting access to the
portions of the river affected by this rule
in order to protect the public.

This temporary safety zone is
necessary to ensure the safety of the
public from hazards involved with the
flooding of the Red River. Restricted
access to the Red River by the public
will help ensure the safety of persons
and property along the Red River.

Discussion of Rule

The Coast Guard is establishing a
temporary safety zone to encompass
certain waters of the Red River in the
Duluth Captain of the Port (COTP) Zone.
The safety zone will prevent individuals
from entering all navigable waters of the
Red River in the State of Minnesota
north of a line drawn across latitude
46°20’00” N, including those portions of
the river in Wilkin, Clay, Norman, Polk,
Marshall and Kittson counties, to the
United States-Canada international
border.

The COTP may stop enforcement of
this safety zone before 5 p.m. on April
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24, 2010 if river conditions change such
that enforcement of the safety zone is no
longer necessary for the public’s safety.
COTP will notify the public via a
Broadcast Notice to Mariners.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to transit or anchor in
the portions of the Red River affected by
this safety zone.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: Few small
business entities operate on the affected
portion of the river and this rule will be
enforced for a limited time, only until
the Red River is deemed safe to transit.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to

the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888-REG-FAIR (1-888-734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and

does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
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have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves the establishment of a
temporary safety zone to protect the
public from dangerous water conditions.
An environmental analysis checklist
and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.
m 2. Add § 165.T09-0198 to read as
follows:

§165.T09-0198 Safety zone; Red River,
MN.

(a) Location. The following area is a
temporary safety zone: All navigable
waters of the Red River in the State of
Minnesota north of a line drawn across
latitude 46°20°00” N, including those
portions of the river in Wilkin, Clay,
Norman, Polk, Marshall and Kittson
counties, to the United States-Canada
international border.

b) Enforcement period. This rule is
effective from 12 p.m. on March 19,
2010 until 5 p.m. on April 24, 2010. If
the river conditions change such that
enforcement of the safety zone is
unnecessary prior to 5 p.m. on April 24,
2010, the COTP will notify the public
via a Broadcast Notice to Mariners.

(c) Regulations. (1) In accordance with
the general regulations in section 165.23
of this part, entry into, transiting, or
anchoring within this safety zone is
prohibited unless authorized by the
Captain of the Port Duluth, or his
designated on-scene representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port
Duluth or his designated on-scene
representative.

(3) The “on-scene representative” of
the Captain of the Port is any Coast
Guard commissioned, warrant or petty
officer who has been designated by the
Captain of the Port to act on his behalf.
The on-scene representative of the
Captain of the Port will be aboard either
a Coast Guard or Coast Guard Auxiliary
vessel. The Captain of the Port or his
designated on-scene representative may
be contacted via VHF Channel 16.

(4) Vessel operators desiring to enter
or operate within the safety zone shall
contact the Captain of the Port Duluth
or his on-scene representative to obtain
permission to do so. Vessel operators
given permission to enter or operate in
the safety zone must comply with all
directions given to them by the Captain
of the Port Duluth or his on-scene
representative.

March 19, 2010.
M.P. Lebsack,

Commander, U.S. Coast Guard, Captain of
the Port Duluth.

[FR Doc. 2010-7158 Filed 3—-30-10; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 51 and 52

[EPA-HQ-OAR-2004-0014: FRL-9131-9;
2060-AP73]

Prevention of Significant Deterioration
(PSD) and Nonattainment New Source
Review (NSR): Inclusion of Fugitive
Emissions; Final Rule; Stay

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: In this final action, EPA is
issuing a stay for 18 months of the
inclusion of fugitive emissions
requirements in the federal Prevention
of Significant Deterioration (PSD)
program published in the Federal
Register on December 19, 2008, in the
final rule entitled, “Prevention of
Significant Deterioration (PSD) and
Nonattainment New Source Review
(NSR): Reconsideration of Fugitive
Emissions” (“Fugitive Emissions Rule”).
The Fugitive Emissions Rule under the
federal PSD program requires that
fugitive emissions be included in
determining whether a physical or
operational change results in a major
modification only for sources in
industries that have been designated
through rulemaking under section 302(j)
of the Clean Air Act (Act or CAA). The
existing stay is in effect for 3 months;
that is, from December 31, 2009 until

March 31, 2010. This action puts in
place an additional stay for 18 months,
which we believe will allow for
sufficient time for EPA to propose, take
public comment on, and issue a final
action concerning the inclusion of
fugitive emissions in the federal PSD
program.

DATES: The amendments to 40 CFR parts
51 and 52 in this rule are effective from
April 1, 2010 through October 3, 2011.
Effective April 1, 2010, the following
Code of Federal Regulations sections are
administratively stayed until October 3,
2011: 40 CFR 51.165(a)(1)(v)(G),

( ,

( )(2), (a)(1 ]
(xxxv)(A)(1), (a)(1)(xxxv)(B)(1),
(xxxv)(C), (a)(1)(xxxv)(D),

(ii)(B), (a)(6)(iii), )(( v), and

( (xxviii)(B)(4),
(

(

( (a)(6
(f)(4)(1)(D); 40 CFR 51.166, (a)(7)(iv)(b),
( (b) (3
(

(

(

(

xxviii)(B

(3)(iii)(c), (b)(3)(iii)(d

) ),
(40)(ii)(b), (b)(40)(ii)(d),
), (b)(47)(ii)(a), (b)(47)(iii),
iv), (r)(6)(iii) and (r)(6)(iv), and
i)(d); 40 CFR part 51, Appendix
S, paragraphs II.A.5(vii), IL.A.6(iii),
I1.A.9, I1.A.24(ii)(b), II.A.24(ii)(d),
11.A.30(i)(a), II.A.30(ii)(a), II.A.30(iii),
II.A.30(iv), IV.I.1(ii), IV.].3, IV.].4, and
IV.K.4(i)(d); and 40 CFR 52.21,
(a)(2)(iv)(b), (b)(2)(v), (b)(3)(iii)(b)
(b)(3)(iii)(c), (b)(20), (b)(41)(ii)(b),
(b)(41)(ii)(d), (b)(48)(i)(a), (b)(48)(ii)(a),
(b)(48)(iii), (b)(48)(iv), (r)(6)(iii),
(r)(6)(iv), and (aa)(4)(i)(d).
ADDRESSES: Docket: All documents in
the docket are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., confidential
business information or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically through http://
www.regulations.gov or in hard copy at
the EPA Docket Center, Public Reading
Room, EPA West, Room 3334, 1301
Constitution Ave., NW., Washington,
DC 20460. The Public Reading Room is
open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1742,
and the telephone number for the Air
Docket is (202) 566—1744.

FOR FURTHER INFORMATION CONTACT: Ms.
Carrie Wheeler, Air Quality Policy
Division, (C504-03), U.S.
Environmental Protection Agency,
Research Triangle Park, NC 27711;
telephone number (919) 541-9771; fax

s
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number (919) 541-5509; or e-mail
address: wheeler.carrie@epa.gov.

SUPPLEMENTARY INFORMATION:

I. General Information
A. Does this action apply to me?

Entities potentially affected by this
action include sources in all industry

groups. The majority of sources
potentially affected are expected to be in
the following groups.

Industry group

SICa

NAICS®

Electric Services ...
Petroleum Refining ...
Industrial Inorganic Chemicals ..........ccccoceveieiniirieenenn.

Industrial Organic Chemicals
Miscellaneous Chemical Products .
Natural Gas Liquids
Natural Gas Transport ...
Pulp and Paper Mills ......
Paper Mills
Automobile Manufacturing

221111, 221112, 221113, 221119, 221121, 221122.

324110.

325181, 325120, 325131, 325182, 211112, 325998, 331311,
325188.

325110, 325132, 325192, 325188, 325193, 325120, 325199.

325520, 325920, 325910, 325182, 325510.

211112.

486210, 221210.

322110, 322121, 322122, 322130.

322121, 322122.

336111, 336112, 336211, 336992, 336322, 336312, 336330,
336340, 336350, 336399, 336212, 336213.

Pharmaceuticals ........ccccoooviiiiiiieiiiiieee e

Mining

Agriculture, Fishing and Hunting ..........cccecceeenee

283
211,212,213 ...
111, 112, 113, 115 ...

21.
11.

325411, 325412, 325413, 325414.

a Standard Industrial Classification.

b North American Industry Classification System.

Entities potentially affected by the
subject rule for this proposed action also
include state, local, and tribal
governments.

B. Where can I get a copy of this
document and other related
information?

In addition to being available in the
docket, an electronic copy of this final
rule is also be available on the World
Wide Web in the regulations and
standards section of our NSR home page
located at http://www.epa.gov/nsr.

C. How is this preamble organized?

I. General Information
A. Does this action apply to me?
B. Where can I get a copy of this document
and other related information?
C. How is this preamble organized?
II. This Action
A. Background
B. Final Rule
C. Comments and Responses
D. Basis for Making This Rule Effective on
the Date of Publication
III. Statutory and Executive Order Review
A. Executive Order 12866: Regulatory
Planning and Review
B. Paperwork Reduction Act
C. Regulatory Flexibility Act
D. Unfunded Mandates Reform Act
E. Executive Order 13132: Federalism
F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments
G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks
H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use
1. National Technology Transfer and
Advancement Act

J. Executive Order 12898: Federal Actions
To Address Environmental Justice in
Minority Populations and Low-Income
Populations

K. Determination Under Section 307(d)

L. The Congressional Review Act

M. Basis for Making This Rule Effective on
the Date of Publication

IV. Statutory Authority

I1. This Action

A. Background

On December 19, 2008, the EPA
(“we”) issued a final rule revising our
requirements of the major NSR
programs regarding the treatment of
fugitive emissions (“Fugitive Emissions
Rule”). 73 FR 77882. The final rule
required fugitive emissions to be
included in determining whether a
physical or operational change results in
a major modification only for sources in
industries that have been designated
through rulemaking under section 302(j)
of the CAA. The final rule amended all
portions of the major NSR program
regulations: Permit requirements, the
PSD program, and the emission offset
interpretive ruling.

On February 17, 2009, the Natural
Resources Defense Council submitted a
petition for reconsideration of the
December 2008 final rule as provided
for in CAA 307(d)(7)(B).1

On April 24, 2009, we responded to
the February 17, 2009 petition by letter
indicating that we were convening a
reconsideration proceeding for the
inclusion of fugitive emissions
challenged in the petition and granting
a 3-month administrative stay of the

1John Walke, NRDC, EPA-HQ-OAR-2004-0014—

0060.

rule contained in the federal PSD
program at 40 CFR parts 51 and 52. The
letter also indicated that we would
publish a notice of proposed rulemaking
“in the near future” to address the
specific issues for which we are granting
reconsideration.2

The administrative stay of the
Fugitive Emissions Rule became
effective on September 30, 2009. See 74
FR 50115, FR Doc. E9—23503. As noted
above, our authority under section
307(d)(7)(B) to stay a rule or portion
thereof solely under the Administrator’s
discretion is limited to 3 months. An
interim final determination was made to
provide an additional stay for 3 months.
This additional stay became effective on
December 31, 2009. See 74 FR 65692.

B. Final Rule

In this final rule we are staying the
Fugitive Emissions Rule for 18 months.
As described above, the same provisions
were administratively stayed for 3
months; however, that stay ended on
December 30, 2009. To avoid a gap
between the end of the stay and the
proposed additional stay, an interim
final determination was made to
provide an additional stay for 3 months,
ending on March 31, 2010. We believe
the 18 month additional stay is needed
and will provide adequate time for EPA
to propose, take comment on, and issue
a final action on issues that are
associated with the inclusion of fugitive
emissions. Therefore, we are issuing this
stay of the final Fugitive Emissions Rule
in the federal PSD program at 40 CFR 51

2 Lisa Jackson, U.S. EPA, EPA-HQ-OAR-2004—
0014-0062.
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and 52 for 18 months, until October 3,
2011.

C. Comments and Responses

When we proposed this stay on
February 11, 2010, we did not take
comment on any substantive issues
concerning the inclusion of fugitive
emissions in the NSR program as stated
in the Fugitive Emissions Rule.
Comments sought were to be limited to
the issue of whether to establish this
additional stay and how long this stay
would be. [75 FR 6823 at 6825].

We received three comments on the
proposal for this additional stay of the
Fugitive Emissions Rule. The first
commenter supported the additional
stay for “18 months, 24 months, or
however long it takes for the current
administration to reverse the rule and
return to EPA’s longstanding, lawful,
and more protective approach.”

One industry coalition commenter
opposed the additional 18 month stay to
“take substantive action and facilitate
resolution of this significant permit
applicability issue.” Further, the
commenter suggested that any delay
“makes compliance with already
complex PSD and NSR rules just that
more difficult.” No additional detail is
provided regarding the difficulties with
compliance for these rules. We agree
with the industry coalition commenter
that EPA should take substantive action
to facilitate resolution of this
applicability issue. However, we believe
that 18 months is necessary to allow
EPA sufficient time to propose, take
public comment on, and issue a final
action concerning the inclusion of
fugitive emissions in the federal PSD
program. The commenter does not
provide further details to demonstrate
how this stay negatively impacts
compliance. In our view, it is imperative
the Fugitive Emissions Rule continue to
be stayed while we undergo the
reconsideration process to reduce
confusion. If it is effective during this
process and the Rule is ultimately
changed, it would only further
complicate compliance with PSD and
NSR rules, an issue of concern for the
commenter.

The final commenter did not
comment specifically on the proposed
additional stay, but instead stated that
“further reconsideration is
unnecessary.” We believe this comment
addresses the underlying substance of
the Fugitive Emissions rule, which is
beyond the scope of this action.

III. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

This action is not a “significant
regulatory action” under the terms of
Executive Order 12866 (58 FR 51735,
October 4, 1993) and is therefore not
subject to review under the Executive
Order.

B. Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. Burden is
defined at 5 CFR 1320.3(b). This action
only issues a stay of the Fugitive
Emissions Rule for 18 months.

However, the Office of Management
and Budget (OMB) has previously
approved the information collection
requirements contained in the existing
regulations under the provisions of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq. and has assigned OMB
control number 2060-0003 [EPA ICR
No. 1230.21]. The OMB control numbers
for EPA’s regulations in 40 CFR are
listed in 40 CFR part 9.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions.

For purposes of assessing the impacts
of this rule on small entities, small
entity is defined as: (1) A small business
as defined by the Small Business
Administration’s (SBA) regulations at 13
CFR 121.201; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of this final rule on small
entities, I certify that this action will not
have a significant economic impact on
a substantial number of small entities.
This final rule will not impose any new
requirements on small entities. We have
determined that small businesses will
not incur any adverse impacts because

EPA is taking this action to propose an
additional stay to the regulations at 40
CFR parts 51 and 52 concerning the
inclusion of fugitive emissions. No costs
are associated with this amendment.

D. Unfunded Mandates Reform Act

This action does not contain a federal
mandate under the provisions of Title II
of the Unfunded Mandates Reform Act
of 1995 (UMRA), 2 U.S.C. 1531-1538 for
state, local, and tribal governments, in
the aggregate, or the private sector in
any one year. This action only proposes
to put in place an additional stay of the
regulations at 40 CFR parts 51 and 52
concerning the inclusion of fugitive
emissions. Thus, this rule is not subject
to the requirements of sections 202 or
205 of the Unfunded Mandates Reform
Act (UMRA).

This final rule is also not subject to
the requirements of section 203 of
UMRA because it contains no regulatory
requirements that might significantly or
uniquely affect small governments.

E. Executive Order 13132: Federalism

This final rule does not have
federalism implications. It will not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in EO
13132. This action only stays the
regulations at 40 CFR parts 51 and 52
concerning the inclusion of fugitive
emissions.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications, as specified in EO 13175
(65 FR 67249, November 9, 2000). This
action will not impose any new
obligations or enforceable duties on
tribal governments. Thus, EO 13175
does not apply to this action.

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

EPA interprets EO 13045 (62 FR
19885, April 23, 1997) as applying only
to those regulatory actions that concern
health or safety risks, such that the
analysis required under section 5-501 of
the EO has the potential to influence the
regulation. This action is not subject to
EO 13045 because this proposal only
proposes to put in place an additional
stay of the regulations at 40 CFR parts
51 and 52 concerning the inclusion of
fugitive emissions.



Federal Register/Vol. 75, No. 61/ Wednesday, March 31, 2010/Rules and Regulations

16015

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not a “significant
regulatory action” under the terms of
Executive Order 12866 (58 FR 51735,
October 4, 1993) and is therefore not
subject to review under the Executive
Order.

L National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”), Public Law
104-113, 12(d) (15 U.S.C. 272 note)
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. NTTAA directs EPA to provide
Congress, through OMB, explanations
when the Agency decides not to use
available and applicable voluntary
consensus standards.

This final rulemaking does not
involve technical standards. Therefore,
EPA is not using any voluntary
consensus standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898 (59 FR 7629
(Feb. 16, 1994)) establishes federal
executive policy on environmental
justice. Its main provision directs
federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA has determined that this final
rule will not have disproportionately
high and adverse human health or
environmental effects on minority and/
or low income populations. This rule
stays the regulations at 40 CFR parts 51
and 52 concerning the inclusion of
fugitive emissions.

K. Determination Under Section 307(d)

Pursuant to sections 307(d)(1)(J) and
307(d)(1)(V) of the CAA, the
Administrator determines that this
action is subject to the provisions of

section 307(d). Section 307(d)(1)(V)
provides that the provisions of section
307(d) apply to “such other actions as
the Administrator may determine.”

L. The Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A Major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2). This rule
will be effective April 1, 2010.

M. Basis for Making This Rule Effective
on the Date of Publication

Section 553(d) of the Administrative
Procedure Act (APA), 5 U.S.C. 553(b),
generally provides that rules may not
take effect earlier than 30 days after they
are published in the Federal Register.
However, EPA is issuing this final rule
under section 307(d)(1) of the CAA,
which states:

“The provisions of section 553 through 557
* * * of Title 5 shall not, except as expressly
provided in this section, apply to actions to
which this subsection applies.”

Thus, section 553(d) of the APA does
not apply to this rule. EPA is
nevertheless acting consistently with
the policies underlying APA section
553(d) in making this rule effective on
the date of publication. APA section
553(d)(3) provides an exception when
the agency finds good cause exists for a
period less than 30 days before
effectiveness. We find good cause exists
to make this rule effective upon
publication. A gap between the current
stay that ends on March 31, 2010 and
the effective date of this stay could
result in administrative and regulatory
confusion if the stayed provisions came
back into effect, only to be stayed again
a short time later. In order to avoid this
potential gap, this rule is effective upon
publication.

IV. Statutory Authority

The statutory authority for this action
is provided by section 301(a) of the CAA
as amended (42 U.S.C. 7601(a)). This
notice is also subject to section 307(d)
of the CAA (42 U.S.C. 7407(d)).

List of Subjects
40 CFR Part 51

Administrative practices and
procedures, Air pollution control,
Carbon monoxide, Fugitive emissions,
Intergovernmental relation, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides,
Transportation, Volatile organic
compounds.

40 CFR Part 52

Administrative practices and
procedures, Air pollution control,
Carbon monoxide, Fugitive emissions,
Incorporation by reference,
Intergovernmental relation, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides,
Transportation, Volatile organic
compounds.

Dated: March 24, 2010.
Lisa P. Jackson,
Administrator.

m For the reasons discussed in the
preamble, the EPA amends 40 CFR parts
51 and 52 as follows:

PART 51—[AMENDED]
m 1. The authority citation for part 51
continues to read as follows:

Authority: 23 U.S.C. 101; 42 U.S.C. 7401-
7671q.
§51.165 [Amended]

2. Effective April 1, 2010, 40 CFR

51.165(a)(1)(v)(G), (a)(1)(vi)(C)(3),
)(1)(ix), (a)(1)(xxviii)(B)(2),
)(1)(xxviii)(B)(4), (a)(1)(xxxv)(A)(1),
}% ) (xxxv)(B)(1), (a)(1)(xxxv)(C),

(a
(a
(a (C
(a)(1)(xxxv)(D), (a)(2)(ii)(B), (a)(6)(iii),
(a)(6)(iv), and (f)(4)(i)(D) are stayed until
October 3, 2011.

3. Effective April 1, 2010 through
October 3, 2011, amend 40 CFR 51.165
to add paragraph (a)(4) to read as

follows:

§51.165 Permit requirements.

(a) * x %

(4) Each plan may provide that the
provisions of this paragraph do not
apply to a source or modification that
would be a major stationary source or
major modification only if fugitive
emission to the extent quantifiable are
considered in calculating the potential
to emit of the stationary source or
modification and the source does not
belong to any of the following
categories:

(i) Coal cleaning plants (with thermal
dryers);

(ii) Kraft pulp mills;

(iii) Portland cement plants;
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(iv) Primary zinc smelters;

(v) Iron and steel mills;

(vi) Primary aluminum ore reduction
plants;

(vii) Primary copper smelters;

(viii) Municipal incinerators capable
of charging more than 250 tons of refuse
per day;

(ix) Hydrofluoric, sulfuric, or citric
acid plants;

(x) Petroleum refineries;

(xi) Lime plants;

(xii) Phosphate rock processing
plants;

(xiii) Coke oven batteries;

(xiv) Sulfur recovery plants;

(xv) Carbon black plants (furnace
process);

(xvi) Primary lead smelters;

(xvii) Fuel conversion plants;

(xviii) Sintering plants;

(xix) Secondary metal production
plants;

(xx) Chemical process plants—The
term chemical processing plant shall not
include ethanol production facilities
that produce ethanol by natural
fermentation included in NAICS codes
325193 or 312140;

(xxi) Fossil-fuel boilers (or
combination thereof) totaling more than
250 million British thermal units per
hour heat input;

(xxii) Petroleum storage and transfer
units with a total storage capacity
exceeding 300,000 barrels;

(xxiii) Taconite ore processing plants;

(xxiv) Glass fiber processing plants;

(xxv) Charcoal production plants;

(xxvi) Fossil fuel-fired steam electric
plants of more than 250 million British
thermal units per hour heat input;

(xxvii) Any other stationary source
category which, as of August 7, 1980, is
being regulated under section 111 or
112 of the Act.

* * * * *

§51.166 [Amended]

m 4. Effective April 1, 2010, 40 CFR
51.166(a)(7)(iv)(b), (b)(2)(v), (b)(3)(iii)(c),

(b)(3)(iii)(d), (b)(20), (b)(40)(ii)(b),
(b)(40)(ii)(d), (b)(47)(i)(a), (b)(47)(ii)(a),
(b)(47)(iii), (b)(47)(iv), (r)(6)(iii) and

(r)(6)(iv), and (w)(4)(i)(d) are stayed
until March 31, 2010.

m 5. Effective April 1, 2010 through
October 3, 2011, amend 40 CFR 51.166
to add paragraph (i)(1)(ii) to read as
follows:

§51.166 Prevention of significant
deterioration of air quality.

* * * * *

(i) EE

(1) * *x %

(ii) The source or modification would
be a major stationary source or major
modification only if fugitive emissions,

to the extent quantifiable, are
considered in calculating the potential
to emit of the stationary source or
modification and such source does not
belong to any following categories:

(a) Coal cleaning plants (with thermal
dryers);

(b) Kraft pulp mills;

(c) Portland cement plants;

(d) Primary zinc smelters;

(e) Iron and steel mills;

(f) Primary aluminum ore reduction
plants;

(g) Primary copper smelters;

(h) Municipal incinerators capable of
charging more than 250 tons of refuse
per day;

(i) Hydrofluoric, sulfuric, or nitric
acid plants;

(j) Petroleum refineries;

(k) Lime plants;

(1) Phosphate rock processing plants;

(m) Coke oven batteries;

(n) Sulfur recovery plants;

(o) Carbon black plants (furnace
process);

(p) Primary lead smelters;

(gq) Fuel conversion plants;

(r) Sintering plants;

(s) Secondary metal production
plants;

(t) Chemical process plants—The term
chemical processing plant shall not
include ethanol production facilities
that produce ethanol by natural
fermentation included in NAICS codes
325193 or 312140;

(u) Fossil-fuel boilers (or combination
thereof) totaling more than 250 million
British thermal units per hour heat
input;

(v) Petroleum storage and transfer
units with a total storage capacity
exceeding 300,000 barrels;

(w) Taconite ore processing plants;

(x) Glass fiber processing plants;

(y) Charcoal production plants;

(z) Fossil fuel-fired steam electric
plants of more than 250 million British
thermal units per hour heat input;

(aa) Any other stationary source
category which, as of August 7, 1980, is
being regulated under section 111 or
112 of the Act; or

* * * * *

Appendix S to 40 CFR part 51
[Amended]

m 6. Effective April 1, 2010, 40 CFR part
51, Appendix S, paragraphs II.A.5(vii),
II.A.6(iii), IL.A.9, IT.A.24(ii)(b),
I1.A.24(ii)(d), I1.A.30(i)(a), I.A.30(ii)(a),
II.A.30(iii), II.A.30(iv), IV.I.1(ii), IV.].3,
IV.].4, and IV.K.4(i)(d) are stayed until
October 3, 2011.

m 7. Effective April 1, 2010 through
October 3, 2011, amend Appendix S to
part 51 to add ILF to read as follows:

Appendix S to Part 51—Emission Offset
Interpretative Ruling

* * * * *

I, * * =

F. Fugitive emission sources. Section IV.A.
of this Ruling shall not apply to a source or
modification that would be a major stationary
source or major modification only if fugitive
emissions, to the extent quantifiable, are
considered in calculating the potential to
emit of the stationary source or modification
and such source does not belong to any
following categories:

(1) Coal cleaning plants (with thermal
dryers);

(2) Kraft pulp mills;

(3) Portland cement plants;

(4) Primary zinc smelters;

(5) Iron and steel mills;

(6) Primary aluminum ore reduction
plants;

(7) Primary copper smelters;

(8) Municipal incinerators capable of
charging more than 250 tons of refuse per
day;

(9) Hydrofluoric, sulfuric, or nitric acid
plants;

(10) Petroleum refineries;

(11) Lime plants;

(12) Phosphate rock processing plants;

(13) Coke oven batteries;

(14) Sulfur recovery plants;

(15) Carbon black plants (furnace process);
(16) Primary lead smelters;
(17) Fuel conversion plants;

(18) Sintering plants;

(19) Secondary metal production plants;
(20) Chemical process plants—The term
chemical processing plant shall not include

ethanol production facilities that produce
ethanol by natural fermentation included in
NAICS codes 325193 or 312140;

(21) Fossil-fuel boilers (or combination
thereof) totaling more than 250 million
British thermal units per hour heat input;

(22) Petroleum storage and transfer units
with a total storage capacity exceeding
300,000 barrels;

(23) Taconite ore processing plants;

(24) Glass fiber processing plants;

(25) Charcoal production plants;

(26) Fossil fuel-fired steam electric plants
of more than 250 million British thermal
units per hour heat input;

(27) Any other stationary source category
which, as of August 7, 1980, is being
regulated under section 111 or 112 of the Act.
* * * * *

PART 52—[AMENDED]

m 8. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

§52.21 [Amended]

m 9. Effective April 1, 2010, 40 CFR
52.21, (a)(2)(iv)(b), (b)(2)(v), (b)(3)(iii)(D),
(b)(3)(iii)(c), (b)(20),(b)(41)(ii)(b),
(b)(41)(ii)(d), (b)(48)(i)(a),(b)(48)(ii)(a),
(b)(48)(iii), (b)(48)(iv), (r)(6)(iii),
(r)(6)(iv), and (aa)(4)(i)(d) are stayed
until October 3, 2011.
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m 10. Effective April 1, 2010 through
October 3, 2011, amend 40 CFR 52.21 to
add (i)(1)(vii) to read as follows:

§52.21 Prevention of significant
deterioration of air quality.
* * * * *

1) ¥ * %

E]i)) L

(vii) The source or modification
would be a major stationary source or
major modification only if fugitive
emissions, to the extent quantifiable, are
considered in calculating the potential
to emit of the stationary source or
modification and the source does not
belong to any of the following
categories:

(a) Coal cleaning plants (with thermal
dryers);

(b) Kraft pulp mills;

(c) Portland cement plants;

(d) Primary zinc smelters;

(e) Iron and steel mills;

(f) Primary aluminum ore reduction
plants;

(g) Primary copper smelters;

(h) Municipal incinerators capable of
charging more than 250 tons of refuse
per day;

(i) Hydrofluoric, sulfuric, or nitric
acid plants;

(j) Petroleum refineries;

(k) Lime plants;

(1) Phosphate rock processing plants;

(m) Coke oven batteries;

(n) Sulfur recovery plants;

o) Carbon black plants (furnace
process);

(p) Primary lead smelters;

(q) Fuel conversion plants;

(r) Sintering plants;

(s) Secondary metal production
plants;

(t) Chemical process plants—The term
chemical processing plant shall not
include ethanol production facilities
that produce ethanol by natural
fermentation included in NAICS codes
325193 or 312140;

(u) Fossil-fuel boilers (or combination
thereof) totaling more than 250 million
British thermal units per hour heat
input;

(v) Petroleum storage and transfer
units with a total storage capacity
exceeding 300,000 barrels;

(w) Taconite ore processing plants;

(x) Glass fiber processing plants;

(y) Charcoal production plants;

(z) Fossil fuel-fired steam electric
plants of more than 250 million British
thermal units per hour heat input;

(aa) Any other stationary source
category which, as of August 7, 1980, is
being regulated under section 111 or
112 of the Act; or
* * * * *

[FR Doc. 2010-7036 Filed 3-30-10; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2009-0714; FRL-8816-3]
Cloquintocet-mexyl; Pesticide
Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is amending 40 CFR
180.560 to add a reference to the active
ingredient flucarbazone-sodium (wheat
only) to the tolerance for the inert
ingredient cloquintocet-mexyl (acetic
acid [(5-chloro-8-quinolinyl) oxy]l-, 1-
methylhexyl ester; CAS Reg. No. 99607—
70-2) and its acid metabolite (5-chloro-
8-quinolinoxyacetic acid) on wheat
forage, wheat grain, wheat hay, and
wheat straw. Arysta LifeScience North
America, LLC requested this tolerance
amendment under the Federal Food,
Drug, and Cosmetic Act (FFDCA).

DATES: This regulation is effective
March 31, 2010. Objections and requests
for hearings must be received on or
before June 1, 2010, and must be filed
in accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2009-0714. All documents in the
docket are listed in the docket index
available at http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT:
Karen Samek, Registration division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:

(703) 347-8825; e-mail address:
samek.karen@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to those engaged in the
following activities:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

e Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather to provide a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Get Electronic Access to
Other Related Information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
cite at http://www.gpoaccess.gov/ecfr.

C. Can I File an Objection or Hearing
Request?

Under section 408(g) of FFDCA, 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ—
OPP-2009-0714 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
as required by 40 CFR part 178 on or
before June 1, 2010.

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket that is described in
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ADDRESSES. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit this copy,
identified by docket ID number EPA—
HQ-OPP-2009-0714, by one of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket
Facility’s normal hours of operation
(8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays).
Special arrangements should be made
for deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

II. Petition for Tolerance

EPA has received a petition from
Arysta LifeScience North America, LLC,
15401 Weston Parkway, Cary, NC
27513, requesting an amendment to the
existing tolerances for the inert
ingredient (safener) (acetic acid [(5-
chloro-8-quinolinyl) oxyl-, 1-
methylhexyl ester; CAS Reg. No. 99607—
70-2) and its acid metabolite (5-chloro-
8-quinolinoxyacetic acid). For ease of
reading this document, acetic acid [(5-
chloro-8-quinolinyl) oxy]-, 1-
methylhexyl ester will be referred to as
cloquintocet-mexyl. EPA published two
final rules to establish tolerances for the
safener under 40 CFR 180.560 in the
Federal Register of June 22, 2000 (65 FR
38757) (FRL-6592—4) and the Federal
Register of December 16, 2005 (70 FR
74679) (FRL-7753—4). These tolerances
establish tolerances for cloquintocet-
mexyl when used as an inert ingredient
(safener) in pesticide formulations
containing the active ingredients
pinoxaden (wheat or barley) or
clodinafop-propargyl (wheat only). In
addition, a final rule that established
tolerances for this safener was
published in the Federal Register of
March 5, 2008 (73 FR 11816) (FRL~
8350-8). That final rule amended 40
CFR 180.560 by adding a reference to
the active ingredient pyroxsulam (wheat
only), and increased the existing
tolerances for residues of cloquintocet-
mexyl in or on wheat, forage and wheat,
hay, and removed the specification of a
1:4 ratio inert ingredient safener to

active ingredient from the tolerance
expression.

In the Federal Register of October 7,
2009 (74 FR 51597) (FRL-8792—7), EPA
issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of the
above-referenced pesticide petition (PP
9E7592) by Arysta LifeScience North
America, LLC. The petition requested
that 40 CFR 180.560 be amended by
expanding the tolerance to cover
cloquintocet-mexyl residues when used
in formulation with the active
ingredient flucarbazone-sodium on
wheat. No numerical change to the
tolerances for the specific wheat
commodities was sought. That notice
referenced a summary of the petition
prepared by Arysta LifeScience North
America, LLC, the registrant, which is
available to the public in the docket,
http://www.regulations.gov. There were
no comments received in response to
the notice of filing.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . ..”

Consistent with section 408(b)(2)(D)
of FFDCA, and the factors specified in
section 408(b)(2)(D) of FFDCA, EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for the chemical.
The Agency’s decision document for
this action is available on EPA’s
Electronic Docket at http://
www.regulations.gov/ under docket ID
number EPA-HQ-OPP-2009-0714. For
the full toxicity data and information on
which this risk assessment is based, the

reader is referred to the final rules
establishing tolerances for cloquintocet-
mexyl that published in in the Federal
Register of March 5, 2008, December 16,
2005, and June 22, 2000.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. Specific
information on the studies received and
the nature of the adverse effects caused
by cloquintocet-mexyl as well as the no-
observed-adverse-effect-level (NOAEL)
and the lowest-observed-adverse-effect-
level (LOAEL) from the toxicity studies
are discussed in the final rules
published on March 5, 2008, December
16, 2005, and June 22, 2000. In these
final rules, the Agency reviewed the
available information on cloquintocet-
mexyl submitted by the petitioners as
well as additional information available
to EPA. The toxicity database is
sufficient for cloquintocet-mexyl and
has not changed since the time of those
publications. Therefore, only a brief
summary is provided here.

Cloquintocet-mexyl has a low order of
acute oral, dermal, and inhalation
toxicity. It is slightly irritating to the
eyes and non-irritating to the skin.
Cloquintocet-mexyl is a skin sensitizer.
The chemical is not genotoxic and is not
a reproductive and developmental
toxicant. There is no evidence of
neurotoxicity in the available studies.
Cloquintocet-mexyl is classified as “not
likely to be a human carcinogen.” The
main metabolite for cloquintocet-mexyl
is 5-chloro-8-quin-linoxyacetic acid, and
testing on the metabolite is part of the
toxicology database for cloquintocet-
mexyl. For additional information on
the human health toxicity data for
cloquintocet-mexyl and its metabolite,
see EPA’s Electronic Docket at http://
www regulations.gov and the Federal
Register of March 5, 2008, December 16,
2005, and June 22, 2000.

B. Exposure Assessment

In examining aggregate exposure, the
FFDCA section 408 directs EPA to
consider available information
concerning exposures from the pesticide
residue in food and all other non-
occupational exposures, including
drinking water from ground water or
surface water and exposure through
pesticide use in gardens, lawns, or
buildings (residential and other indoor



Federal Register/Vol. 75, No. 61/ Wednesday, March 31, 2010/Rules and Regulations

16019

uses). In the 2008 rulemaking, EPA
assessed human exposure to
cloquintocet-mexyl from use on wheat
and barley. EPA assumed that 100% of
the wheat and barley crops were treated
with cloquintocet-mexyl and that
residues on all wheat and barley
commodities were at the tolerance level.
The Agency has determined that this
assessment is sufficient for the current
amendment to the cloquintocet-mexyl
tolerance expression because no new
crops are being added and the label
requirements limit the total number of
applications from all of the various
cloquintocet-mexyl safener products to
one application from this group of
pesticides on a crop per growing season.
For additional information on the
exposure assessment for cloquintocet-
mexyl, see the docket and the Federal
Register of March 5, 2008.

C. Cumulative Effects From Substances
With a Common Mechanism of Toxicity

Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

EPA has not found cloquintocet-
mexyl to share a common mechanism of
toxicity with any other substances, and
cloquintocet-mexyl does not appear to
produce a toxic metabolite produced by
other substances. For the purposes of
this tolerance action, therefore, EPA has
assumed that cloquintocet-mexyl does
not have a common mechanism of
toxicity with other substances. For
information regarding EPA’s efforts to
determine which chemicals have a
common mechanism of toxicity and to
evaluate the cumulative effects of such
chemicals, see EPA’s website at http://
www.epa.gov/pesticides/cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA SF. In applying this provision,
EPA either retains the default value of
10X, or uses a different additional safety
factor when reliable data available to

EPA support the choice of a different
factor.

2. Prenatal and postnatal sensitivity.
There was no evidence of increased
susceptibility of in utero or post-natal
exposure to rats or rabbits in the
prenatal developmental studies or in
rats in the 2-generation reproduction
study. NOAELs for maternal/parental
toxicity were either less than or equal to
the NOAELs for fetal or reproductive
toxicity.

3. Conclusion. EPA has determined
that reliable data show that the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1X. That decision is
based on the following findings:

i. The toxicity database for
cloquintocet-mexyl is complete, except
for immunotoxicity and neurotoxicity
studies. EPA began requiring these
studies on December 26, 2009. In the
absence of specific immunotoxicity
studies, EPA has evaluated the available
toxicity data for cloquintocet-mexyl and
determined that an additional database
uncertainty factor is not needed to
account for potential immunotoxicity.
EPA’s determination is based on the
following considerations.

There was some indication of possible
immunotoxicity in the form of
lymphoid hyperplasia of the thymus in
male rats (without any histopathology
changes in the study) at the LOAEL of
73.5 milligrams/kilogram/day (mg/kg/
day) in the combined chronic/
oncogenicity study in rats (with a
NOAEL of 36.4 mg/kg/day). This effect
was observed only in males. No blood
parameters were affected. In addition,
cloquintocet-mexyl does not belong to a
class of chemicals that would be
expected to be immunotoxic. A clear
NOAEL was established for these effects
(36.4 mg/kg/day), and the regulatory
endpoint of 4.3 mg/kg/day (the NOAEL
from the combined chronic/
oncogenicity study) is nearly 10X below
the NOAEL for the possible
immunotoxic effect. Therefore, based on
the considerations in this unit, EPA
does not believe that conducting
immunotoxicity testing will result in a
NOAEL significantly less than the
NOAEL of 4.3 mg/kg/day already
established for cloquintocet-mexyl, and
an additional factor (UFDB) for database
uncertainties is not needed to account
for potential immunotoxicity. A
confirmatory immunotoxicity study will
be required as a condition of the
registration.

No acute and subchronic
neurotoxicity studies are available,
however, there is no evidence of
neurotoxicity in the toxicology database
on cloquintocet-mexyl. Therefore, based

on the considerations in this unit, the
Agency does not believe that conducting
acute and subchronic neurotixicty
studies will result in a NOAEL less than
the NOAEL of 4.3 mg/kg/day. Therefore,
there is no need for additional
uncertainty factors (UF). Confirmatory
acute and subchronic neurotoxicity
studies will be required as a condition
of registration.

ii. There is no indication of
quantitative or qualitative increased
susceptibility of rats or rabbits to in
utero and/or postnatal exposure to
cloquintocet-mexyl in the available
toxicity database.

iii. There is no indication that
cloquinocet-mexyl is a neurotoxic
chemical and thus there is no need for
a developmental neurotoxicity study or
additional UFs to account for
neurotoxicity.

iv. The dietary (food and drinking
water) exposure assessments will not
underestimate the potential exposures
for infants and children from the use of
cloquintocet-mexyl (currently there are
no proposed residential uses and
therefore non-occupational exposure is
not expected).

For additional information on the
Safety Factor determination for infants
and children for cloquintocet-mexyl, see
the docket and the Federal Register of
March 5, 2008.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic pesticide exposures are safe by
comparing aggregate exposure estimates
to the acute population adjusted dose
(aPAD) and chronic population adjusted
dose (cPAD). The aPAD and cPAD
represent the highest safe exposures,
taking into account all appropriate safty
factors (SFs). EPA calculates the aPAD
and cPAD by dividing the point of
departure (POD) by all applicable UFs.
For linear cancer risks, EPA calculates
the probability of additional cancer
cases given the estimated aggregate
exposure. Short-term, intermediate-
term, and chronic-term risks are
evaluated by comparing the estimated
aggregate food, water, and residential
exposure to the POD to ensure that the
margin of exposure (MOE) called for by
the product of all applicable UFs is not
exceeded.

In the 2005 and 2008 rulemakings for
cloquintocet-mexyl, EPA concluded that
aggregate risks from exposure to
cloquintocet-mexyl did not exceed 1%
of the aPAD or cPAD for the most
exposed population groups. (73 FR
11819); (70 FR 74685). These findings
are applicable to this tolerance
amendment.
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Based on these risk assessments, EPA
concludes that there is a reasonable
certainty that no harm will result to the
general population, or to infants and
children from aggregate exposure to
cloquintocet-mexyl and its acid
metabolite (5-chloro-8-
quinolinoxyacetic acid).

IV. Other Considerations

A. Analytical Enforcement Methodology

Adequate enforcement methodology
is available to enforce the tolerance
expression. The method may be
requested from: Chief, Analytical
Chemistry Branch, Enviromental
Science Center, 701 Mapes Rd., Ft.
Meade, MD 20755-5350; e-mail address:
residuemethods@epa.gov. For the
complete description of Analytical
Methods for cloquintocet-mexyl, see the
docket and the Federal Register of
December 16, 2005.

B. International Residue Limits

There are no Codex tolerances for
cloquintocet-mexyl.

V. Conclusions

Therefore, 40 CFR 180.560 is
amended by establishing a tolerance for
the combined residues of cloquintocet-
mexyl (acetic acid [(5-chloro-8-
quinolinyl) oxyl-, 1-methylhexyl ester;
CAS Reg. No. 99607-70-2) and its acid
metabolite (5-chloro-8-quinlinoxyacetic
acid) when used as an inert ingredient
(safener) in pesticide formulations
containing the active ingredients
flucarbazone-sodium (wheat only),
pinoxaden (wheat or barley),
clodinafop-propargyl (wheat only), or
pyroxsulum (wheat only) in or on
barley, grain at 0.1 ppm; barley, hay at
0.1 ppm; barley, straw at 0.1 ppm;
wheat, forage at 0.2 ppm; wheat, grain
at 0.1 ppm; wheat, hay at 0.5 ppm; and
wheat, straw at 0.1 ppm.

VI. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety

Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Public Law 104—4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—-113, section
12(d) (15 U.S.C. 272 note).

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.

Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: March 22, 2010.
Lois Rossi,

Director, Registration Division, Office of
Pesticide Programs.

m Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.560, revise paragraph
(a) to read as follows:

§180.560 Cloquintocet-mexyl; tolerances
for residues.

(a) General. Tolerances are
established for the combined residues of
cloquintocet-mexyl (acetic acid [(5-
chloro-8-quinolinyl) oxyl-, 1-
methylhexyl ester; CAS Reg. No. 99607—
70-2) and its acid metabolite (5-chloro-
8-quinlinoxyacetic acid) when used as
an inert ingredient (safener) in pesticide
formulations containing the active
ingredients, flucarbazone-sodium
(wheat only), pinoxaden (wheat or
barley), clodinafop-propargyl (wheat
only), or pyroxsulum (wheat only) in or
on the following food commodities:

Commaodity Pﬁqﬁopner
Barley, grain ........ccccceeeenen. 0.1
Barley, hay 0.1
Barley, straw ........ccccevieeene 0.1
Wheat, forage .......cccocoeennns 0.2
Wheat, grain 0.1
Wheat, hay ....... 0.5
Wheat, straw 0.1

* * * * *
[FR Doc. 2010-6890 Filed 3—30-10; 8:45 am]
BILLING CODE 6560-50-S
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 0910131362-0087—-02]
RIN 0648-XV61

Fisheries of the Exclusive Economic
Zone Off Alaska; Pollock in the West
Yakutat District of the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; modification
of a closure.

SUMMARY: NMFS is opening directed
fishing for pollock in the West Yakutat
District of the Gulf of Alaska (GOA).
This action is necessary to fully use the
2010 total allowable catch (TAC) of
pollock in the West Yakutat District of
the GOA.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), March 26, 2010, through
2400 hrs, A.l.t., December 31, 2010.
Comments must be received at the
following address no later than 4:30
p.m., A.lLt., April 12, 2010.

ADDRESSES: Send comments to Sue
Salveson, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region, NMFS, Attn:
Ellen Sebastian. You may submit
comments, identified by RIN 0648—
XV61, by any one of the following
methods:

e Electronic Submissions: Submit all
electronic public comments via the
Federal eRulemaking Portal: http://
www.regulations.gov.

e Mail: P.O. Box 21668, Juneau, AK
99802.

e Fax: (907) 586-7557.

e Hand delivery to the Federal
Building: 709 West 9th Street, Room
420A, Juneau, AK.

All comments received are a part of
the public record. No comments will be
posted to http://www.regulations.gov for

public viewing until after the comment
period has closed. Comment will
generally be posted without change. All
Personal Identifying Information (for
example, name, address, etc.)
voluntarily submitted by the commenter
may be publicly accessible. Do not
submit Confidential Business
Information or otherwise sensitive or
protected information.

NMFS will accept anonymous
comments (enter N/A in the required
fields, if you wish to remain
anonymous). You may submit
attachments to electronic comments in
Microsoft Word, Excel, WordPerfect, or
Adobe PDF file formats only.

FOR FURTHER INFORMATION CONTACT: Josh
Keaton, 907-586-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

NMEFS closed directed fishing for
pollock in the West Yakutat District of
the GOA under §679.20(d)(1)(iii) on
March 23, 2010 (75 FR 14498, March 26,
2010).

As of March 25, 2010, NMFS has
determined that approximately 681
metric tons of pollock remain in the
directed fishing allowance for pollock in
the West Yakutat District of the GOA.
Therefore, in accordance with
§679.25(a)(1)(i), (a)(2)(i)(C), and
(a)(2)(iii)(D), and to fully utilize the
2010 TAC of pollock in the West
Yakutat District of the GOA, NMFS is
terminating the previous closure and is
reopening directed fishing for pollock in
the West Yakutat District of the GOA.
The Administrator, Alaska Region
(Regional Administrator) considered the
following factors in reaching this
decision: (1) the current catch of pollock
in the West Yakutat District of the GOA

and, (2) the harvest capacity and stated
intent on future harvesting patterns of
vessels in participating in this fishery.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the opening of pollock in the West
Yakutat District of the GOA. NMFS was
unable to publish a notice providing
time for public comment because the
most recent, relevant data only became
available as of March 25, 2010.

The AA also finds good cause to
waive the 30—day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

Without this inseason adjustment,
NMEFS could not allow the fishery for
pollock in the West Yakutat District of
the GOA to be harvested in an expedient
manner and in accordance with the
regulatory schedule. Under
§679.25(c)(2), interested persons are
invited to submit written comments on
this action to the above address until
April 12, 2010.

This action is required by § 679.20
and § 679.25 and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: March 26, 2010.
Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2010-7231 Filed 3-26—10; 4:15 pm]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0982; Directorate
Identifier 2009—-NE-19-AD]

RIN 2120-AA64

Airworthiness Directives; Turbomeca
S.A. MAKILA 1A and 1A1 Turboshaft
Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above. This proposed
AD results from mandatory continuing
airworthiness information (MCAI)
issued by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as: The installation of TU250
CS boards, however, has resulted in a
few occurrences of erratic engine
behaviour, in the form of unexpected N1
variations and/or illumination of the
“GOV” warning light. The conclusions
from an investigation by Turboméca are
that these malfunctions are due to a
lapse of quality control in the
varnishing process applied to the
boards, and that only boards in a
specific serial number range, as defined
under “Applicability” and referred to
below as the “suspect batch,” are
affected.

We are proposing this AD to prevent
loss of automatic engine control during
flight due to an uncommanded engine
roll-back, which could result in the
inability to continue safe flight.

DATES: We must receive comments on
this proposed AD by April 30, 2010.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow

the instructions for sending your
comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 1200
New Jersey Avenue, SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

e Fax:(202) 493-2251.

Contact Turbomeca, 40220 Tarnos,
France; telephone 33 05 59 74 40 00; fax
33 05 59 74 45 15, for the service
information identified in this proposed
AD.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is the
same as the Mail address provided in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Kevin Dickert, Aerospace Engineer,
Engine Certification Office, FAA, Engine
and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803; e-mail: kevin.dickert@faa.gov;
telephone (781) 238-7117, fax (781)
238-7199.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2009-0982; Directorate Identifier
2009-NE-19-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any

personal information you provide. We
will also post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of the Web
site, anyone can find and read the
comments in any of our dockets,
including, if provided, the name of the
individual who sent the comment (or
signed the comment on behalf of an
association, business, labor union, etc.).
You may review the DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000
(65 FR 19477-78).

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2009—-0090,
dated April 28, 2009 (referred to after
this as “the MCATI”), to correct an unsafe
condition for the specified products.
The MCAI states:

The installation of TU250 CS boards,
however, has resulted in a few occurrences
of erratic engine behaviour, in the form of
unexpected N1 variations and/or
illumination of the “GOV” warning light. The
conclusions from an investigation by
Turbomeca are that these malfunctions are
due to a lapse of quality control in the
varnishing process applied to the boards, and
that only boards in a specific serial number
range, as defined under “Applicability” and
referred to below as the “suspect batch,” are
affected.

You may obtain further information by
examining the MCAI in the AD docket.

Relevant Service Information

Turbomeca S.A. has issued
Mandatory Service Bulletins No. 298 73
0809, Version A, dated February 12,
2008; and No. 298 73 0810, Version B,
dated April 27, 2009. The actions
described in this service information are
intended to correct the unsafe condition
identified in the MCAI

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of France, and is
approved for operation in the United
States. Pursuant to our bilateral
agreement with France, they have
notified us of the unsafe condition
described in the MCAI and service
information referenced above. We are
proposing this AD because we evaluated
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all information provided by EASA and
determined the unsafe condition exists
and is likely to exist or develop on other
products of the same type design.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 10 products of U.S. registry.
We also estimate that it would take
about 1 work-hour per product to
comply with this proposed AD. The
average labor rate is $85 per work-hour.
Required parts would cost about $3,500
per product. Based on these figures, we
estimate the cost of the proposed AD on
U.S. operators to be $35,850.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with

this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

Turbomeca S.A.: Docket No. FAA-2009—
0982; Directorate Identifier 2009-NE—
19-AD.

Comments Due Date

(a) We must receive comments by April 30,
2010.

Affected Airworthiness Directives (ADs)

(b) None.
Applicability

(c) This AD applies to Turbomeca S.A.
Makila 1A and 1A1 turboshaft engines with
a comparator/selector (CS) board, part
number (P/N) 0 177 99 716 0, and a serial
number (S/N) between 241EL and 1192EL
(inclusive) installed. These engines are
installed on, but not limited to, Eurocopter
AS 332 C, AS 332 C1, AS 332 L, and AS 332
L1 helicopters.

Reason

(d) The EASA AD 2009-0090, dated April
28, 2009, states that this AD results from the
following:

(1) The installation of TU250 CS boards,
however, has resulted in a few occurrences
of erratic engine behaviour, in the form of
unexpected N1 variations and/or
illumination of the “GOV” warning light. The
conclusions from an investigation by
Turboméca are that these malfunctions are
due to a lapse of quality control in the
varnishing process applied to the boards, and
that only boards in a specific serial number
range, as defined under “Applicability” and
referred to below as the “suspect batch”, are
affected.

(2) We are issuing this AD to prevent loss
of automatic engine control during flight due
to an uncommanded engine roll-back, which

could result in the inability to continue safe
flight.

Actions and Compliance

(e) Unless already done, do the following
actions.

(1) Within 50 operating hours from the
effective date of this AD, replace any CS

board, P/N 0 177 99 716 0, with an S/N from
241EL to 1192EL (inclusive), that has fewer
than 200 hours-since-new (HSN). Use
paragraph 2 of Turbomeca S.A. Mandatory
Service Bulletin (MSB) No. 298 73 0809
Version A, dated February 12, 2008, to
replace the boards.

(2) During the next 500-hour inspection,
replace any CS board, P/N 0 177 99 716 0,
with a S/N from 241EL to 1192EL (inclusive),
that has 200 HSN or more. Use paragraph 2
of Turbomeca S.A. MSB No. 298 73 0810
Version B, dated April 27, 2009, to replace
the boards.

FAA AD Differences

(f) This AD differs from the Mandatory
Continuing Airworthiness Information
(MCALI) and/or service information as
follows:

(1) This AD requires replacing within 50
operating hours after the effective date of this
AD, all comparator/selector boards, P/N 0
177 99 716 0, with an S/N from 241EL to
1192EL (inclusive) that have fewer than 200
HSN.

(2) This AD requires replacing at the next
500-hour routine inspection after the
effective date of this AD, all comparator/
selector boards, P/N 0 177 99 716 0, with a
S/N from 241EL to 1192EL (inclusive) that
have 200 HSN or more.

Other FAA AD Provisions

(g) Alternative Methods of Compliance
(AMOCs): The Manager, Engine Certification
Office, FAA, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19.

Related Information

(h) Refer to MCAI EASA Airworthiness
Directive 2009-0090, dated April 28, 2009,
and Turbomeca S.A. Mandatory Service
Bulletins No. 298 73 0809, Version A, dated
February 12, 2008; and No. 298 73 0810,
Version B, dated April 27, 2009, for related
information. Contact Turbomeca, 40220
Tarnos, France; telephone 33 05 59 74 40 00;
fax 33 05 59 74 45 15, for a copy of this
service information.

(i) Contact Kevin Dickert, Aerospace
Engineer, Engine Certification Office, FAA,
Engine and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803; e-mail: kevin.dickert@faa.gov;
telephone (781) 238-7117, fax (781) 238—
7199, for more information about this AD.

Issued in Burlington, Massachusetts, on
March 19, 2010.

Peter A. White,

Assistant Manager, Engine and Propeller
Directorate, Aircraft Certification Service.
[FR Doc. 2010-7160 Filed 3—30-10; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2010-0071; Airspace
Docket No. 10-AAL-1]

RIN 2120-AA66

Proposed Amendment of Norton
Sound Low and Control 1234L
Offshore Airspace Areas; Alaska

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
modify the Norton Sound Low and
Control 1234L Offshore Airspace Areas
in Alaska. This action would lower the
airspace floors to provide controlled
airspace beyond 12 miles from the coast
of the United States given that there is
a requirement to provide Instrument
Flight Rules (IFR) en route Air Traffic
Control (ATC) services and within
which the United States is applying
domestic ATC procedures.

DATES: Comments must be received on
or before May 17, 2010.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, M—
30, 1200 New Jersey Avenue, SE., West
Building Ground Floor, Room W12-140,
Washington, DC 20590-0001; telephone:
(202) 366—9826. You must identify FAA
Docket No. FAA-2010-0071 and
Airspace Docket No. 10-AAL-1 at the
beginning of your comments. You may
also submit comments through the
Internet at http://www.regulations.gov.
FOR FURTHER INFORMATION CONTACT: Ken
McElroy, Airspace and Rules Group,
Office of System Operations Airspace
and AIM, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267—8783.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA—
2010-0071 and Airspace Docket No. 10—
AAL-1) and be submitted in triplicate to
the Docket Management Facility (see
ADDRESSES section for address and
phone number). You may also submit
comments through the Internet at
http://www.regulations.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to FAA
Docket No. FAA-2010-0071 and
Airspace Docket No. 10-AAL-1.” The
postcard will be date/time stamped and
returned to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov/air_traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see
ADDRESSES section for address and
phone number) between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. An informal docket
may also be examined during normal
business hours at the office of the
Alaskan Service Center, Operations
Support Group, Federal Aviation
Administration, 222 West 7th Avenue,
Box 14, Anchorage, AK 99513.

Persons interested in being placed on
a mailing list for future NPRMs should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, for a copy of Advisory
Circular No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(14 CFR) part 71 to modify the Norton

Sound Low and Control 1234L Offshore
Airspace Areas in Alaska.

The Norton Sound Low Offshore
Airspace Area would be modified by
lowering the offshore airspace floor to
1,200 feet mean sea level (MSL) at the
following airports; within 73 miles of
Clarks Point, King Salmon, Kivalina,
Kwethluk, Napakiak, Scammon Bay,
Shaktooklik, and Tooksook Bay; within
74 miles of Elim and Manokotak, and
within 72.5 miles of Red Dog.

The Control 1234L Offshore Airspace
Area would be modified by lowering the
offshore airspace floor to 1,200 feet
above the surface within 73 miles of
Nikolski, and Toksook Bay Airports.

Offshore airspace areas are published
in paragraph 2003 of FAA Order
7400.9T dated August 27, 2009 and
effective September 15, 2009, which is
incorporated by reference in 14 CFR
71.1. The offshore airspace areas listed
in this document will be published
subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation: (1)
Is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this proposed rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in subtitle
VII, part A, subpart I, section 40103.
Under that section, the FAA is charged
with prescribing regulations to assign
the use of the airspace necessary to
ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as
it modifies offshore airspace areas in
Alaska.
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ICAO Considerations

As part of this proposal relates to
navigable airspace outside the United
States, this notice is submitted in
accordance with the International Civil
Aviation Organization (ICAO)
International Standards and
Recommended Practices.

The application of International
Standards and Recommended Practices
by the FAA, Office of System
Operations Airspace and AIM, Airspace
and Rules Group, in areas outside the
United States domestic airspace, is
governed by the Convention on
International Civil Aviation.
Specifically, the FAA is governed by
Article 12 and Annex 11, which pertain
to the establishment of necessary air
navigational facilities and services to
promote the safe, orderly, and
expeditious flow of civil air traffic. The
purpose of Article 12 and Annex 11 is
to ensure that civil aircraft operations
on international air routes are
performed under uniform conditions.

The International Standards and
Recommended Practices in Annex 11
apply to airspace under the jurisdiction
of a contracting state, derived from
ICAO. Annex 11 provisions apply when
air traffic services are provided and a
contracting state accepts the
responsibility of providing air traffic
services over high seas or in airspace of
undetermined sovereignty. A
contracting state accepting this
responsibility may apply the
International Standards and
Recommended Practices that are
consistent with standards and practices
utilized in its domestic jurisdiction.

In accordance with Article 3 of the
Convention, state-owned aircraft are
exempt from the Standards and
Recommended Practices of Annex 11.
The United States is a contracting state
to the Convention. Article 3(d) of the
Convention provides that participating
state aircraft will be operated in
international airspace with due regard
for the safety of civil aircraft. Since this
action involves, in part, the designation
of navigable airspace outside the United
States, the Administrator is consulting
with the Secretary of State and the
Secretary of Defense in accordance with
the provisions of Executive Order
10854.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1E,
“Environmental Impacts: Policies and
Procedures,” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9T,
Airspace Designations and Reporting
Points, signed August 27, 2009, and
effective September 15, 2009, is to be
amended as follows:

Paragraph 6007 Offshore Airspace Areas.

* * * * *

Norton Sound Low, AK [Amended]

That airspace extending upward from
14,500 feet MSL within an area bounded by
a line beginning at lat. 56°42°59” N., long.
160°00°00” W., north by a line 12 miles from
and parallel to the U.S. coastline to the
intersection with 164°00°00” W., longitude
near the outlet to Kotzebue Sound, then
north to the intersection with a point 12
miles from the U.S. coastline, then north by
a line 12 miles from and parallel to the
shoreline to lat. 68°00°00” N., to lat. 68°00°00”
N., long. 168°58"23” W., to lat. 65°00°00” N.,
long. 168°58’23” W, to lat. 62°35’00” N.,
long. 175°00°00” W., to lat. 59°59'57” N.,
long. 168°00°08” W., to lat. 57°45'57” N.,
long. 161°46’08” W., to lat. 58°06'57” N.,
long. 160°00°00” W., to the point of
beginning; and that airspace extending
upward from 1,200 feet MSL north of the
Alaska Peninsula and east of 160° W.
longitude within 73 miles of the Port Heiden
NDB/DME, AK, and north of the Alaska
Peninsula and east of 160° W. longitude
within an 81.2-mile radius of the Perryville
Airport, AK, and north of the Alaska
Peninsula and east of 160° W. longitude
within a 72.8-mile radius of the Chignik
Airport, AK, and within a 35-mile radius of
lat. 60°21’17” N., long. 165°04’01” W., and
within a 73-mile radius of the Chevak
Airport, AK, and within a 73-mile radius of
the Clarks Point Airport, AK, and within a
73-mile radius of the Elim Airport, AK, and
within a 45-mile radius of the Hooper Bay
Airport, AK, and within a 73-mile radius of
the King Salmon Airport, AK, and within a
73-mile radius of the Kivalina Airport, AK,
and within a 74-mile radius of the Kotzebue
VOR/DME, AK, and within a 73-mile radius
of the Kwethluk Airport, AK, and within a

74-mile radius of the Manokotak Airport, AK,
and within a 73-mile radius of the Napakiak
Airport, AK, and within a 77.4-mile radius of
the Nome VORTAC, AK, and within a 71INM
radius of the New Stuyahok Airport, AK, and
within a 73-mile radius of the Noatak
Airport, AK, and within a 72.5-mile radius of
the Red Dog Airport, AK, and within a 73-
mile radius of the Scammon Bay Airport, AK,
and within a 73-mile radius of the Shaktoolik
Airport, AK, and within a 74-mile radius of
the Selawik Airport, AK, and within a 73-
mile radius of the St. Michael Airport, AK,
and within a 73-mile radius of the Toksook
Bay Airport, AK, and within a 30-mile radius
of lat. 66°09'58” N., long. 166°30°03” W., and
within a 30-mile radius of lat. 66°19’55” N.,
long. 165°40’32” W., and that airspace
extending upward from 700 feet MSL within
8 miles west and 4 miles east of the 339°
bearing from the Port Heiden NDB/DME, AK,
extending from the Port Heiden NDB/DME,
AK, to 20 miles north of the Port Heiden
NDB/DME, AK, and within a 25-mile radius
of the Nome Airport, AK.

* * * * *

Control 1234L, AK [Amended]

That airspace extending upward from
2,000 feet above the surface within an area
bounded by a line beginning at lat. 58°06'57”
N., long. 160°00°00” W., then south along
160°00°00” W. longitude, until it intersects
the Anchorage Air Route Traffic Control
Center (ARTCC) boundary; then southwest,
northwest, north, and northeast along the
Anchorage ARTCC boundary to lat. 62°35’00”
N., long. 175°00°00” W., to lat. 59°59’57” N.,
long. 168°00°08” W., to lat. 57°45’57” N.,
long. 161°46’08” W., to the point of
beginning; and that airspace extending
upward from 1,200 feet above the surface
within a 26.2-mile radius of Eareckson Air
Station, AK, within an 11-mile radius of
Adak Airport, AK, and within 16 miles of
Adak Airport, AK, extending clockwise from
the 033° bearing to the 081° bearing from the
Mount Moffett NDB, AK, and within a 10-
mile radius of Atka Airport, AK, and within
a 10.6-mile radius from Cold Bay Airport,
AK, and within 9 miles east and 4.3 miles
west of the 321° bearing from Cold Bay
Airport, AK, extending from the 10.6-mile
radius to 20 miles northwest of Cold Bay
Airport, AK, and 4 miles each side of the
070° bearing from Cold Bay Airport, AK,
extending from the 10.6-mile radius to 13.6
miles northeast of Cold Bay Airport, AK, and
within a 26.2-mile radius of Eareckson Air
Station, AK, and west of 160° W. longitude
within an 81.2-mile radius of Perryville
Airport, AK, and within a 73-mile radius of
the Nikolski Airport, AK, within a 74-mile
radius of the Manokotak Airport, AK, and
within a 73-mile radius of the Clarks Point
Airport, AK and west of 160° W. longitude
within a 73-mile radius of the Port Heiden
NDB/DME, AK, and within a 10-mile radius
of St. George Airport, AK, and within a 73-
mile radius of St. Paul Island Airport, AK,
and within a 20-mile radius of Unalaska
Airport, AK, extending clockwise from the
305° bearing from the Dutch Harbor NDB,
AK, to the 075° bearing from the Dutch
Harbor NDB, AK, and west of 160° W.
longitude within a 25-mile radius of the
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Borland NDB/DME, AK, and west of 160° W.
longitude within a 72.8-mile radius of
Chignik Airport, AK; and that airspace
extending upward from 700 feet above the
surface within a 6.9-mile radius of Eareckson
Air Station, AK, and within a 7-mile radius
of Adak Airport, AK, and within 5.2 miles
northwest and 4.2 miles southeast of the 061°
bearing from the Mount Moffett NDB, AK,
extending from the 7-mile radius of Adak
Airport, AK, to 11.5 miles northeast of Adak
Airport, AK, and within a 6.5-mile radius of
King Cove Airport, and extending 1.2 miles
either side of the 103° bearing from King
Cove Airport from the 6.5-mile radius out to
8.8 miles, and within a 6.4-mile radius of the
Atka Airport, AK, and within a 6.3-mile
radius of Nelson Lagoon Airport, AK, and
within a 6.3-mile radius of the Nikolski
Airport, AK, and within a 6.4-mile radius of
Sand Point Airport, AK, and within 3 miles
each side of the 172° bearing from the
Borland NDB/DME, AK, extending from the
6.4-mile radius of Sand Point Airport, AK, to
13.9 miles south of Sand Point Airport, AK,
and within 5 miles either side of the 318°
bearing from the Borland NDB/DME, AK,
extending from the 6.4-mile radius of Sand
Point Airport, AK, to 17 miles northwest of
Sand Point Airport, AK, and within 5 miles
either side of the 324° bearing from the
Borland NDB/DME, AK, extending from the
6.4-mile radius of Sand Point Airport, AK, to
17 miles northwest of the Sand Point Airport,
AK, and within a 6.6-mile radius of St.
George Airport, AK, and within an 8-mile
radius of St. Paul Island Airport, AK, and 8
miles west and 6 miles east of the 360°
bearing from St. Paul Island Airport, AK, to
14 miles north of St. Paul Island Airport, AK,
and within 6 miles west and 8 miles east of
the 172° bearing from St. Paul Island Airport,
AK, to 15 miles south of St. Paul Island
Airport, AK, and within a 6.4-mile radius of
Unalaska Airport, AK, and within 2.9 miles
each side of the 360° bearing from the Dutch
Harbor NDB, AK, extending from the 6.4-mile
radius of Unalaska Airport, AK, to 9.5 miles
north of Unalaska Airport, AK; and that
airspace extending upward from the surface
within a 4.6-mile radius of Cold Bay Airport,
AK, and within 1.7 miles each side of the
150° bearing from Cold Bay Airport, AK,
extending from the 4.6-mile radius to 7.7
miles southeast of Cold Bay Airport, AK, and
within 3 miles west and 4 miles east of the
335° bearing from Cold Bay Airport, AK,
extending from the 4.6-mile radius to 12.2
miles northwest of Cold Bay Airport, AK.

Issued in Washington, DC, on March 24,
2010.
Kelly Neubecker,
Acting Manager, Airspace and Rules Group.
[FR Doc. 2010-7266 Filed 3—30-10; 8:45 am]
BILLING CODE 4910-13-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R08-OAR-2009-0282; FRL-9131-5]

Approval and Promulgation of State
Implementation Plan Revisions; State
of North Dakota; Air Pollution Control
Rules, and Interstate Transport of
Pollution for the 1997 PM, s and 8-Hour
Ozone NAAQS: “Significant
Contribution to Nonattainment” and
“Interference With Prevention of
Significant Deterioration”
Requirements

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency is proposing to approve State
Implementation Plan (SIP) revisions
submitted by the State of North Dakota
on April 6, 2009. Specifically, EPA is
proposing approval of revisions to the
North Dakota air pollution control rules
regarding prevention of significant
deterioration of air quality, and partial
approval of the SIP revision “Interstate
Transport of Air Pollution” addressing
the requirements of Clean Air Act
section 110(a)(2)(D)(i) for the 1997 PM, s
and 8-hour ozone National Ambient Air
Quality Standards (NAAQS). For the
latter, EPA proposes approval of the
North Dakota Interstate Transport SIP
sections that address the requirements
of section 110(a)(2)(D)(i) prohibiting a
state’s emissions from contributing
significantly to any other state’s
nonattainment of the NAAQS, or from
interfering with any other state’s
required measures to prevent significant
deterioration of its air quality. EPA will
act at a later date on the North Dakota
Interstate Transport SIP sections that
address the remaining two requirements
of section 110(a)(2)(D)(i), prohibiting a
state’s emissions from interfering with
any other state’s maintenance of the
NAAQS, or with any other state’s
required measures to protect visibility.
This action is being taken under section
110 of the Clean Air Act.

DATES: Comments must be received on
or before April 30, 2010.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R08—
OAR-2009-0282, by one of the
following methods:

e http://www.regulations.gov. Follow
the on-line instructions for submitting
comments.

e E-mail: videtich.callie@epa.gov and
mastrangelo.domenico@epa.gov.

e Fax:(303) 312-6064 (please alert
the individual listed in the FOR FURTHER

INFORMATION CONTACT if you are faxing
comments).

e Mail: Callie Videtich, Director, Air
Program, Environmental Protection
Agency (EPA), Region 8, Mailcode 8P—
AR, 1595 Wynkoop Street, Denver,
Colorado 80202-1129.

e Hand Delivery: Callie Videtich,
Director, Air Program, Environmental
Protection Agency (EPA), Region 8,
Mailcode 8P-AR, 1595 Wynkoop,
Denver, Colorado 80202—-1129. Such
deliveries are only accepted Monday
through Friday, 8 a.m. to 4:30 p.m.,
excluding Federal holidays. Special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R08-OAR-2009—
0282. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA, without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional instructions on
submitting comments, go to Section I.
General Information of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
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material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly-available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the Air Program, Environmental
Protection Agency (EPA), Region 8,
Mailcode 8P-AR, 1595 Wynkoop,
Denver, Colorado 80202-1129. EPA
requests that if at all possible, you
contact the individual listed in the FOR
FURTHER INFORMATION CONTACT section to
view the hard copy of the docket. You
may view the hard copy of the docket
Monday through Friday, 8 a.m. to 4
p.m., excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Domenico Mastrangelo, Air Program,
U.S. Environmental Protection Agency,
Region 8, Mailcode 8P-AR, 1595
Wynkoop, Denver, Colorado 80202—
1129, (303) 312-6436,
mastrangelo.domenico@epa.gov.

SUPPLEMENTARY INFORMATION:
Definitions

For the purpose of this document, we
are giving meaning to certain words or
initials as follows:

(i) The words or initials Act or CAA
mean or refer to the Clean Air Act,
unless the context indicates otherwise.

(ii) The words EPA, we, us or our
mean or refer to the United States
Environmental Protection Agency.

(iii) The initials SIP mean or refer to
State Implementation Plan.

(iv) The words North Dakota and
State mean the State of North Dakota.

Table of Contents

1. General Information
What Should I Consider as I Prepare My
Comments for EPA?
II. What Action Is EPA Proposing?
III. What Is the State Process to Submit This
Material to EPA?
IV. EPA’s Review and Technical Information
A. Prevention of Significant Deterioration
Provisions
B. Interstate Transport SIP
V. Proposed Action
VL. Statutory and Executive Order Reviews

1. General Information

What should I consider as I prepare
my comments for EPA?

1. Submitting CBI. Do not submit CBI
to EPA through http://
www.regulations.gov or e-mail. Clearly
mark the part or all of the information
that you claim to be CBI. For CBI
information in a disk or CD ROM that
you mail to EPA, mark the outside of the
disk or CD ROM as CBI and then
identify electronically within the disk or
CD ROM the specific information that is
claimed as CBI. In addition to one

complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for Preparing Your Comments.
When submitting comments, remember
to:

a. Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

b. Follow directions—The agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

c. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

d. Describe any assumptions and
provide any technical information and/
or data that you used.

e. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

f. Provide specific examples to
illustrate your concerns, and suggest
alternatives.

g. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

h. Make sure to submit your
comments by the comment period
deadline identified.

II. What Action Is EPA Proposing?

EPA is proposing approval of
revisions to the State provisions on the
prevention significant deterioration
(PSD) of air quality in subsection 33—
15-15-01.2 of the North Dakota
Administrative Code (NDAC), and is
also proposing partial approval of the
North Dakota Interstate Transport of Air
Pollution SIP for the 1997 PM, 5 and 8-
hour ozone National Ambient Air
Quality Standards (NAAQS). The
revisions to NDAC subsection 33-15—
15—-01.2, and the addition to the North
Dakota SIP of section 7.8, “Interstate
Transport of Air Pollution,” were
adopted by the State of North Dakota on
April 1, 2009 and submitted to EPA on
April 6, 2009. EPA is proposing to
approve the revision of NDAC
subsection 33-15-15-01.02,
incorporating changes to 40 CFR 52.21
made by EPA through August 1, 2007.
EPA also proposes to approve the
language and demonstrations of the
North Dakota Interstate Transport SIP
that address two elements of section
110(a)(2)(D)(i): significant contribution

to nonattainment of the NAAQS in any
other state, element (1), and interference
with required measures by any other
state to prevent significant deterioration
(PSD) of its air quality, element (3).

III. What Is the State Process To Submit
This Material to EPA?

Section 110(k) of the CAA addresses
EPA’s rulemaking action on SIP
submissions by states. The CAA
requires states to observe certain
procedural requirements in developing
SIP revisions for submittal to EPA.
Section 110(a)(2) of the CAA requires
that each SIP revision be adopted after
reasonable notice and public hearing.
This must occur prior to the revision
being submitted by a state to EPA.

The North Dakota Department of
Health (NDDH) held a public hearing on
October 7, 2008 for revisions to
subsection 33-15-15—-01.02 of the
NDAC and for the addition to the North
Dakota SIP of the Interstate Transport
non-regulatory provisions. The NDDH
adopted the provisions on April 1, 2009
and submitted them to EPA on April 6,
2009.

In a March 2, 2010 email, EPA
requested that the North Dakota Air
Quality Division clarify the State
commitment, stated in the Interstate
Transport SIP submitted to EPA April 6,
2009, to EPA’s interim policy on the use
of PM, as surrogate for PMs. In a
March 8, 2010 letter to the Region 8 Air
Program, the North Dakota Air Quality
Division clarified its interpretation of
EPA’s Surrogate Policy. This
correspondence is included in this
action’s supporting docket available for
public review.

We have evaluated the submittal by
the NDDH and have determined that the
State met the requirements of section
110(a)(2) of the CAA for reasonable
notice and public hearing.

IV. EPA’s Review and Technical
Information

A. Prevention of Significant
Deterioration Provisions

The revisions to subsection 33—15—
15-01.2 updated to August 1, 2007 the
baseline date for incorporation by
reference of the Federal requirements at
40 CFR 52.21. In addition, various
administrative corrections and
clarifications were made. As these
revisions were made to make the PSD
provisions consistent with Federal
requirements, they are approvable.

B. Interstate Transport SIP

The interstate transport provisions at
CAA section 110(a)(2)(D)(i), also
referred to as the “good neighbor”
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provisions, require that each state SIP
contain adequate provisions prohibiting
emissions that adversely affect another
state’s air quality through interstate
transport of air pollutants. Section
110(a)(2)(D)(i) contains four
requirements or elements: (1)
Significant contribution to
nonattainment of the NAAQS in any
other state; (2) interference with
maintenance of the NAAQS by any
other state; (3) interference with any
other state’s required measures to
prevent significant deterioration of its
air quality; and (4) interference with any
other state’s required measures to
protect visibility. On August 15, 2006,
EPA issued guidance for SIP
submissions addressing the section
110(a)(2)(D)(i) requirements for the 1997
PM; s and 8-hour ozone standards.? In
November 2005 (70 FR 71612) and May
2008 (43 FR 28321), EPA finalized
regulations implementing Phase II of the
1997 8-hour ozone NAAQS, and the
New Source Review (NSR) Program for
the 1997 PM» s NAAQS.

To demonstrate that its SIP satisfies
the requirements for significant
contribution to nonattainment, North
Dakota relies on a combination of: (a)
EPA modeling analysis results
published in Federal Register notices as
part of the Clean Air Interstate Rule
(CAIR) rulemaking process; 2 (b)
monitoring data gathered by states and
reported to EPA in the Air Quality
System (AQS) database; and (c)
consideration of geographical and
meteorological factors affecting the
likelihood of significant pollution
transport from North Dakota to the
closest PM: s and 8-hour ozone
nonattainment areas or violating
monitors in other states. In this action
EPA also expands on the analysis of
geographical and meteorological factors,
and of ozone and PM, 5 concentration
levels reflecting AQS monitoring data.
EPA deems that the North Dakota
Interstate Transport SIP sections
addressing requirements (1) and (3) of

1Memorandum from William T. Harnett entitled
“Guidance for State Implementation Plan (SIP)
Submissions to Meet Current Outstanding
Obligations Under Section 110(a)(2)(D)(i) for the 8-
hour Ozone and PM, 5 National Ambient Air
Quality Standards,” (Aug. 15, 2006) (“2006
Guidance”). This EPA guidance document is one of
the documents available for review in the docket
document entitled: “Relevant Guidance and
Supporting Documentation for the Proposed
Rulemaking Federal Register Action Docket ID #
EPA-R08-OAR-2009-0282.”

2In this action the expression “CAIR” refers to the
final rule published in the May 12, 2005 Federal
Register and entitled “Rule to Reduce Interstate
Transport of Fine Particulate Matter and Ozone
(Clean Air Interstate Rule); Revisions to Acid Rain
Program; Revisions to NOx SIP Call; Final Rule” (70
FR 25162).

section 110(a)(2)(D)(i) are consistent
with EPA’s 2006 guidance and the
referenced implementation rules for
ozone and PM; s.

Significant Contribution Element—
PM: 5

Section 110(a)(2)(D)(i) provides that
EPA cannot approve a state’s SIP for a
new or revised NAAQS unless it
contains adequate measures to prohibit
emissions from sources within the state
from contributing significantly to
nonattainment of the NAAQS in another
state. EPA’s August 15, 2006, guidance
to states concerning section
110(a)(2)(D)(i) recommended various
methods by which states might evaluate
whether or not its emissions
significantly contribute to violations of
the 1997 PM, 5 standards in another
state. Among other methods, EPA
recommended consideration of available
EPA modeling conducted in
conjunction with CAIR, or in the
absence of such EPA modeling,
consideration of other information such
as the amount of emissions, the
geographic location of violating areas,
meteorological data, or various other
forms of information that would be
relevant to assessing the likelihood of
significant contribution to violations of
the NAAQS in another state. It should
be noted that significant contribution to
nonattainment is not restricted to
impacts upon areas that are formally
designated nonattainment. Consistent
with EPA’s approach in CAIR, this
impact must be evaluated with respect
to monitors showing a violation of the
NAAQS (70 FR 25172, May 12, 2005,
and 63 FR 57371, October 27, 1998).
Furthermore, although relevant
information other than modeling may be
considered in assessing the likelihood of
significant contribution to violations of
the 1997 PM, 5 standard in another state,
EPA notes that no single piece of
information in the following discussion
is by itself dispositive of the issue.
Instead, the total weight of all the
evidence taken together supports the
conclusion that emissions within North
Dakota do not significantly contribute to
violations in another state of the 1997
PM, 5 standard.

Although significant contribution
must be measured not just against
nonattainment areas, but against areas
with monitors showing violations of the
NAAQS, nonattainment areas are a
convenient starting point for the
analysis. For the 1997 annual PM; 5
standard, Libby, in Lincoln County,
Montana, and Chicago, in Cook County,
Ilinois, are the designated
nonattainment areas closest to the State
of North Dakota. In 2005, EPA

designated both areas nonattainment for
violations of the 1997 annual PM, s
standards. See 70 FR 944 (January 5,
2005), and 40 CFR 81.314 and 81.327.
A number of considerations provide
evidence that North Dakota emissions
are unlikely to contribute significantly
to the violations of the 1997 annual
PM, s standards in Libby. First, Libby is
more than 650 miles straight west of
Bismarck, and any impact from North
Dakota emissions would have to rely on
strong easterly winds that rarely occur
in the State.? This substantial distance
and the rarity of easterly surface winds,
while not outcome determinative given
the distances across which PM; 5 can
transport, support a conclusion that
North Dakota emissions are unlikely to
contribute significantly to violations of
the 1997 annual PM s standard in
Libby. Second, in the process of
designating Libby nonattainment for
these standards, EPA noted the
predominantly local origins of PM, s
nonattainment in Libby.4 While the
predominance of local sources does not
alone rule out the possibility of impacts
from interstate transport, this fact in
conjunction with the distance and the
near absence of easterly winds in North
Dakota supports a conclusion that North
Dakota emissions are unlikely to
contribute significantly to violations in
Libby. Third, during the ten years for
which monitoring data are available,
from 1999 to 2008, annual PM, s design
values at all other monitors in Montana
remained significantly below the 15 ug/
m3 nonattainment threshold. Annual
PM, 5 design values for most of these
monitors remained at levels equal to, or
less than, two thirds of the NAAQS.
Even the three highest design values at
these monitors were 20 percent lower
than the level of the annual standard.>
The fact that monitors located
between North Dakota and Libby are not
registering violations of the NAAQS
does not conclusively establish that
emissions from North Dakota could not
contribute in the aggregate to violations

3 Distances from Bismarck, North Dakota, to areas
in other states are intended to approximate the
average transport distance of emissions from
sources in North Dakota to such areas. For surface
wind directions, see “Climate of North Dakota-
Wind,” USGS web page at http://
www.npwrc.usgs.gov/resource/habitat/climate/
wind.htm, visited February 10, 2010, and available
for review in EPA’s January 14, 2010 docket
memorandum: “Relevant Guidance and Supporting
Documentation for the Proposed Rulemaking
Federal Register Action Docket ID # EPA-R08—
OAR-2009-0282.”

4“Technical Support for State and Tribal Air
Quality Fine Particle (PM s) Designations,” Chapter
6, pp. 347-352, December 2004.

5In 2001, 2002 and 2006, design values for two
monitors in Missoula County were 11.1, 11.4 and
11.8 pug/m3. Computed from AQS monitoring data.
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in Libby, but this fact combined with
other relevant evidence such as the
distance, wind direction, and localized
nature of the violations in Libby again
supports the North Dakota’s Interstate
Transport SIP conclusion on PM; s
contribution. Finally, by 2007-2008, the
annual PM, s design values for the Libby
nonattainment area itself fell below the
level of the NAAQS, a reduction
attributed to an effective wood stove
replacement program that decreased
PMs; s emissions by approximately 59
percent.® In other words, were there
emissions from North Dakota sources
reaching Libby, they would no longer be
significantly contributing to violations
of the NAAQS in that location.

Similarly, available information
indicates that North Dakota emissions
are unlikely to contribute significantly
to the violations of the 1997 annual
PM, 5 standards in Cook County Illinois.
In its rulemaking process for CAIR, EPA
determined which states should be
subject to the rule due to their
significant contribution to
nonattainment of the 1997 PM, s
NAAQS in other states. This
determination included a modeling
analysis of the contributions by upwind
states to a violating monitor in Cook
County, which is approximately 750
miles southeast of Bismarck, North
Dakota. According to modeling cited in
the CAIR proposal of January 30, 2004
(69 FR 4566), EPA estimated that the
maximum contribution by emissions
from sources in North Dakota to
downwind counties predicted to have
violating monitors for the PM, s annual
standard in the 2010 base year was to
Cook County. EPA estimated that the
North Dakota annual average
contribution to Cook County would be
0.12 pug/m3 (Table V-5, 69 FR 4608), an
amount well below 0.20 ug/m3, the
threshold set by EPA in CAIR for the
initial determination of whether a state
would be subject to the rule (70 FR
25188-91).7 The CAIR modeling
analysis thus provides support for the
conclusion that emissions from North
Dakota are not significantly contributing
to violations of the 1997 annual PM, s
NAAQS in Cook County.8

As mentioned above, EPA must
consider not only significant

6 State of Montana, Department of Environmental
Quality, “State Implementation Plan-Libby Annual
PM, s Control Plan,” submitted to EPA April 1,
2008.

7 This threshold was upheld by the U.S. Court of
Appeals for the DC Circuit in its adjudication of
consolidated challenges to CAIR. See North
Carolina v. EPA, 531 F.3d 896, 930 (DC Cir. 2008).

8 As EPA only evaluated sources of NOx and SO,
in CAIR, the CAIR modeling analysis, like the other
evidence considered in this action, is not by itself
dispositive of the issue of significant contribution.

contribution to nonattainment areas, but
also to areas with monitors showing
violations of the NAAQS. A review of
the AQS monitoring data for adjacent
downwind states shows that it is highly
unlikely that emissions from North
Dakota contribute significantly to
downwind areas that have monitors
showing violations of the 1997 24-hour
and annual PM, s NAAQS. Between
1999 and 2008 there were no violations
of the 1997 PM, s NAAQS at any of the
monitors in adjacent downwind states,
such as Minnesota, South Dakota and
Iowa.?

In South Dakota, monitors in
Minnehaha and Brookings Counties had
the highest design values for 1997 24-
hour PM, s standards during the 1999-
2008 period. Their design values
ranged, respectively, from 23 to 28 and
from 21 to 26 pg/m3, as compared with
the 1997 24-hour PM, s NAAQS of 65
pg/m3. For annual PM, s, Codington and
Minnehaha Counties had the monitors
with the highest design values, ranging
from 9.5 to 10.3 pug/m3, and from 9.3 to
10.4 pg/ms3, respectively, as compared to
the annual NAAQS of 15 pg/m3.

In Minnesota, during 1999-2008, the
highest design values for 1997 24-hour
PM, s NAAQS occurred for monitors in
the Twin Cities’ Hennepin and Ramsey
Counties, where they ranged,
respectively, from 23 to 32 and from 26
to 36 ug/ms3. The highest design values
for annual PM, s reflected PM> s
monitored levels also in these two
counties, and ranged, respectively, from
8.9 to 11.9 ug/m3 and from 10.7 to 13.8
pg/ms3. It must be noted that the highest
design value of 13.8 ug/ms3, for a
monitor in Ramsey County, reflected
annual PM, s concentrations registered
during the 1999-2001 time span. After
2001, PM> s concentrations in Ramsey
County decreased steadily, and between
2006 and 2008 the highest design value
for any of the Minnesota monitoring
stations was 11.2 ug/m3, significantly
below the annual NAAQS.

In Iowa, the highest 24-hour PM, 5
design values during the 1999-2008
years reflected pollutant concentrations
registered at monitors in Clinton and
Muscatine Counties. In these counties,
design values ranged, respectively, from
28 to 36 and from 34 to 38 ug/ms3, as
compared with the 1997 24-hour PM; 5
NAAQS of 65 pg/m3. The highest
annual PM, s design values occurred in
the same counties, and ranged from 11.7

9 Unless otherwise referenced, for AQS
monitoring data and related design values
referenced in this action see Table 1 and Table 2
in the docket document entitled: “Relevant
Guidance and Supporting Documentation for the
Proposed Rulemaking Federal Register Action
Docket ID # EPA-R08—-OAR-2009-0282.”

to 14.1 pg/m?3 in Clinton County, and
from 12.5 to 13.3 pug/m? in Muscatine
County.

The data and weight of evidence
analysis presented above support the
conclusion of the North Dakota
Interstate Transport SIP (adopted April
1, 2009 and submitted April 6, 2009)
that emissions from North Dakota do not
contribute significantly to
nonattainment in any other state for the
1997 PM, s NAAQS, consistently with
the requirements of element (1) of CAA
section 110(a)(2)(D)(3).

Significant Contribution Element—
8-Hour Ozone

As noted above, Section
110(a)(2)(D)(i) provides that EPA cannot
approve a state’s SIP for a new or
revised NAAQS unless it contains
adequate measures to prohibit emissions
from sources within the state from
contributing significantly to
nonattainment of the NAAQS in another
state. EPA’s August 15, 2006, guidance
to states concerning section
110(a)(2)(D)(i) recommended various
methods by which states might evaluate
whether or not its emissions
significantly contribute to violations of
the 1997 ozone standards in another
state. Among other methods, EPA
recommended consideration of available
EPA modeling conducted in
conjunction with CAIR, or in the
absence of such EPA modeling,
consideration of other information such
as the amount of emissions, the
geographic location of violating areas,
meteorological data, or various other
forms of information that would be
relevant to assessing the likelihood of
significant contribution to violations of
the NAAQS in another state. The
assessment of significant contribution to
nonattainment is not restricted to
impacts upon areas that are formally
designated nonattainment. Consistent
with EPA’s approach in CAIR, this
impact must be evaluated with respect
to monitors showing a violation of the
NAAQS (70 FR 25172, May 12, 2005,
and 63 FR 57371, October 27, 1998).
Furthermore, although relevant
information other than modeling may be
considered in assessing the likelihood of
significant contribution to violations of
the 1997 8-hour ozone standard in
another state, EPA notes that no single
piece of information in the following
discussion is by itself dispositive of the
issue. Instead, the total weight of all the
evidence taken together supports the
conclusion that emissions from North
Dakota sources are unlikely to
contribute significantly to violations in
another state of the 1997 8-hour ozone
standard.
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Although significant contribution
must be measured not just against
nonattainment areas, but against areas
with monitors showing violations of the
NAAQS, nonattainment areas are a
convenient starting point for the
analysis. For the 1997 8-hour ozone
NAAQS, the North Dakota Interstate
Transport SIP revision identifies the
Denver Metro Area/North Front Range
(DMA/NFR) in Colorado, and the
Illinois and Wisconsin counties along
the southwestern shores of Lake
Michigan as the closest designated
nonattainment areas.9 EPA’s evaluation
of whether emissions from North Dakota
contribute significantly to the ozone
nonattainment in these areas is based on
an examination of how geographical and
meteorological factors affect transport
from North Dakota to the two areas
noted above. Our approach does not rely
on a quantitative determination of North
Dakota’s contribution, as EPA did for
other states in its CAIR rulemaking, but
on a weight-of-evidence analysis based
on qualitative assessments and
estimates of the relevant factors. While
conclusions reached for each of the
factors considered in the following
analysis are not in and by themselves
determinative, consideration of the
likely effect of all factors provides a
reliable qualitative conclusion on
whether North Dakota’s emissions are
likely to contribute significantly to
nonattainment in the DMA/NFR area
and the Illinois/Wisconsin Counties.

The DMA/NFR nonattainment area is
approximately 550 miles southwest of
Bismarck, North Dakota.1? Distance per
se is not an obstacle to long range
transport of ozone and/or its precursors,
as discussed in the January 30, 2004
notice proposing CAIR (69 FR 4599);
NOx (the primary ozone precursor that
was the object of the CAIR transport
study) may be transported for long
distances, contributing significantly to
high ozone concentrations in other
states. However, with increasing
distance there are greater opportunities
for ozone and/or NOx dispersion and/or
removal from the atmosphere due to the
effects of winds and chemical sink
processes. In this context, one may
conclude that the 550 mile distance
between North Dakota and the DMA/
NFR reduces but does not exclude the

10 The Wisconsin nonattainment areas for the
1997 8-hour ozone standard include: Door,
Kewaunee, Manitowoc, Sheboygan, Ozaukee,
Washington, Milwaukee, Waukesha, Racine and
Kenosha counties; the Chicago nonattainment area
includes Cook Gounty and several adjacent Illinois
and Indiana counties (69 FR 23858, April 30, 2004).

11 Distances from Bismarck, North Dakota, to
areas in other states are intended to approximate
the average transport distance of emissions from
sources in North Dakota to such areas.

possibility of significant contribution to
this area’s nonattainment.

Another transport factor is wind
direction. Research for North Dakota
and states immediately to the south and
east shows that in North Dakota both
surface and regional transport winds
from the northeast, needed to transport
ozone to the DMA/NFR area, are
generally rare. Thirty years of data
collected by the United States
Geological Survey (USGS) on surface
wind direction for several North Dakota
locations show that there was much
variability by location and time of the
year, with the exception of northeasterly
winds, which were very infrequent.?2
For long range transport winds, a
modeling analysis of ozone dispersion
during the summer months (June to
August) of the five year period 1991—
1995 shows that on high local ozone
days North Dakota and states
immediately to the south or east were
characterized by southerly regional
transport winds. On high regional ozone
days, during the same period transport
winds did not have a prevailing
orientation, and certainly not a
northeasterly one.'3 To the extent that
these results are representative of
general ozone transport patterns not
limited to the 1991-95 period, the rarity
of northeasterly winds in North Dakota
and adjacent areas provides evidence
that NOx emissions from North Dakota
are likely to be transported in a
direction away from the Colorado DMA/
NFR nonattainment area, and therefore
supports the conclusion that emissions
sources in North Dakota are unlikely to
contribute significantly to violations of
the 1997 ozone NAAQS in Denver.14

The Illinois/Wisconsin counties along
the southwestern shores of Lake
Michigan (which make up the other
nonattainment area within possible
transport distance of North Dakota) are
approximately 700 miles east-southeast
from Bismarck. The CAIR modeling
domain for 8-hour ozone transport
analysis included only the eastern half
of North Dakota, and the CAIR modeling
analysis did not determine whether
NOx emissions from North Dakota
sources contributed significantly to
ozone nonattainment in any downwind

12 See USGS data in EPA’s January 14, 2010
docket memorandum: “Relevant Guidance and
Supporting Documentation for the Proposed
Rulemaking Federal Register Action Docket ID #
EPA-R08-OAR-2009-0282.”

13 Ozone Transport Assessment Group (OTAG),
Air Quality Analysis Workgroup, “3.3 Climatology
of Ozone Synoptic scale Transport in the Eastern
US,” Figures 1(a) and 5(a), pp. 3, 6, January 11,
1998. The high ozone days included the days with
ozone concentrations in the 90th percentile.

14 Jbid.

states.1® However, the CAIR modeling
analysis results for Minnesota provide
us the opportunity to draw inferences
about ozone contribution from North
Dakota sources to nonattainment in the
Illinois/Wisconsin area. It must be noted
that Minnesota is nearly half as distant
from this nonattainment area as North
Dakota (400 miles as compared with
700),16 and that to reach the Illinois/
Wisconsin nonattainment area, ozone
transport winds from Minnesota would
have to have a northwesterly orientation
similar to that necessary for substantial
ozone transport from North Dakota. In
addition, the CAIR modeling analysis
estimated the Minnesota’s NOx
emissions for the 2010 base year to be
approximately twice as large as the NOx
emissions from North Dakota’s sources
(381,500 as compared with 182, 800
tons).17 Finally, the CAIR analysis
determined that emissions from
Minnesota were below the initial
threshold for including states in CAIR.18
In light of this CAIR determination, and
of Minnesota’s larger NOx emissions
and shorter distance to the
nonattainment area, it is plausible to
conclude that NOx emissions from
North Dakota sources are not likely to
contribute significantly to
nonattainment of the 1997 8-hour ozone
standard in the Illinois and Wisconsin
counties along the southwestern shores
of Lake Michigan.

Additional ozone transport factors
specific to North Dakota are distance
from the nonattainment area and
prevailing orientation of the winds. As
noted above, Bismarck is approximately
700 miles from the Illinois/Wisconsin
nonattainment area, a distance which
does not exclude the realistic possibility
that significant ozone transport might
occur. Research on surface wind
direction in North Dakota, reflected in
the USGS data referenced earlier, shows
a great variability depending on location
and time of the year. Northwesterly
winds are more frequent than
southwesterly or southeasterly winds
considered separately, but less frequent

1569 FR 4584 (Jan. 30, 2004) (“We are deferring
findings for Texas, Oklahoma, Kansas, Nebraska,
South Dakota and North Dakota, which at this time
cannot be assessed on the same bases as States to
the east because they are only partially included in
the modeling domain * * *”).

16 The 400 mile distance to the nonattainment
area is calculated from St. Cloud, and is intended
to be a rough approximation of the average
transport distance of NOx emission sources from
Minnesota.

1769 FR 4590.

18 Minnesota was not listed among the upwind
states that contribute significantly to downwind
counties projected nonattainment for 8-hour ozone
in the 2010 base year, and is not a CAIR state for
the 8-hour ozone standard. 69 FR 4602, Table V—
2; 70 FR 25167.
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than the two combined. On the other
hand, as noted earlier in this review,
during the ozone season of the years
1991-1995, on local high ozone days
regional transport winds in North
Dakota were predominantly southerly,
and on high regional ozone days they
lacked a prevailing orientation. There
was no strong northwesterly component
that might allow for significant transport
of NOx to the Illinois/Wisconsin area.1?
To the extent that these results are
representative of general ozone
transport patterns not limited to the
1991-95 period, one may add the
relative infrequency of northwesterly
transport winds from North Dakota to
the other factors that make it unlikely
for emissions from North Dakota sources
to contribute significantly to
nonattainment in the noted Illinois/
Wisconsin area.

This conclusion is supported by the
recent attainment demonstration
developed for the nonattainment
counties along the western shores of
Lake Michigan by the Wisconsin
Department of Natural Resources
(WDNR). The WDNR analysis identifies
heavy industrial activity and dense
urbanization as the major local
contributors to the high ozone
concentrations in the Illinois and
Wisconsin Counties along the
southwestern shores of Lake Michigan.
Regional ozone transport is thought to
contribute from 40 to 60% of the
maximum ozone concentrations in the
Lake Michigan airshed, and the
contributing transport is estimated to
originate from south-southwesterly
areas, within a span of 160 to 270
degrees. Any ozone transport from
North Dakota would fall outside this
span. The WDNR finding, in
combination with the results of the
analysis for other transport factors
presented above, strengthens the
conclusion that it is unlikely that
emissions from North Dakota sources
contribute significantly to the
nonattainment of the Illinois/Wisconsin
Counties on the southwestern shores of
Lake Michigan.20

Finally, by 2008, the 8-hour ozone
design values for the Illinois and
Wisconsin nonattainment counties
along the shores of Lake Michigan fell
below the level of the NAAQS, a
reduction attributed to the
implementation of State and Federal
control measures since the designation
of these counties as nonattainment in

19 Jbid.

20 Wisconsin Department of Natural Resources,
“Attainment Demonstration—The Wisconsin
Counties of Kenosha, Racine, Milwaukee,
Waukesha, Ozaukee, Washington, Sheboygan,
Manitowoc and Door,” pp. 8, 51, September 2009.

2004. In other words, were there
emissions from North Dakota sources
reaching the Illinois and Wisconsin
counties along the western rim of Lake
Michigan, they would no longer be
significantly contributing to violations
of the NAAQS in that area.2?

As mentioned above, EPA must
consider not only significant
contribution to nonattainment areas, but
also to areas with monitors showing
violations of the NAAQS. A review of
the AQS monitoring data for adjacent
downwind states shows that it is highly
unlikely that emissions from North
Dakota contribute significantly to
downwind areas that have monitors
showing violations of the 1997 8-hour
ozone NAAQS. Between 1999 and 2008
there were no violations of the 1997 8-
hour ozone NAAQS at any of the
monitors in adjacent downwind states,
such as Minnesota, South Dakota and
Iowa.

The design values for Minnesota,
South Dakota and Iowa during the
1999-2008 years remained substantially
below the 1997 NAAQS in most
counties, as shown by the highest
design values. In South Dakota, the
highest design values were in Custer
and Jackson Counties, where they
peaked, respectively, at 71 and at 68
ppb. In Minnesota, the highest design
values were in Anoka and Washington
Counties, where they peaked at 75 ppb.
In Iowa, the highest design values were
in Clinton and Scott Counties, where
they reached levels between 78 and 80
ppb in the early part of the 1999-2008
period, and decreased to levels,
respectively, between 67 and 72, and 65
and 70 ppb during 2006—-2008. The
decrease of Iowa ozone levels between
1998 and 2008 can be gauged by
comparing the peak levels of 79-80 ppb
in 2000-2003 with peak levels of 70-75
ppb in 2006-2008.

The data and weight of evidence
analysis presented above support the
conclusion of the North Dakota
Interstate Transport SIP (adopted April
1, 2009 and submitted April 6, 2009)
that emissions from North Dakota do not
contribute significantly to
nonattainment in any other state for the
1997 8-hour ozone NAAQS, consistently
with the requirements of element (1) of
CAA section 110(a)(2)(D)(i).

Interference With PSD Element—PM, s
and Ozone

The third element of section
110(a)(2)(D)(i) requires a SIP to contain
adequate provisions prohibiting
emissions that interfere with any other
state’s required measures to prevent

21 [bid. p. 14.

significant deterioration of its air
quality. The State of North Dakota
interstate transport SIP is consistent
with the 2006 guidance. The SIP
indicates in Section 7.8.1, subsection C,
“Impact on Prevention of Significant
Deterioration (PSD),” that the State’s SIP
provisions include an EPA-approved
PSD program applicable to all regulated
pollutants. North Dakota’s regulations
for its PSD program were federally-
approved and made part of the SIP on
November 2, 1979 (44 FR 63103). On
July 19, 2007, EPA approved the North
Dakota PSD revisions incorporating
EPA’s December 31, 2002 NSR Reforms
into the State’s regulations (72 FR
39564). North Dakota does not have
nonattainment areas for any of the
criteria pollutants and therefore does
not have a Nonattainment New Source
Review (NNSR) program.

Consistent with EPA’s November 29,
2005 Phase II rule for the 1997 8-hour
ozone standard (70 FR 71612), the State
updated, effective April 1, 2009, its PSD
provisions by incorporating by reference
most of the federal provisions at 52.21,
including the definition of regulated
NSR pollutant at 52.21(b)(50), listing
NOx as an ozone precursor. As
discussed elsewhere in this notice, EPA
proposes in this action to approve the
April 1, 2009 update. Thus, the April 1,
2009 update, taken together with
interstate transport SIP section 7.8.1,
subsection C, satisfies the requirements
of the third element of CAA section
110(a)(2)(D)(i) for the 1997 8-hour ozone
standard.

For PMs s, North Dakota’s SIP declares
that the State will follow EPA’s interim
guidance on use of PMj as a surrogate
for PM, 5. In response to EPA’s request
of March 2, 2010, the North Dakota Air
Quality Division, in a March 8, 2010
letter to the EPA Region 8 Air Program,
has clarified an ambiguity in its
interpretation of the interim guidance.
The letter states that, until the guidance
is ended or replaced, North Dakota will
apply it consistent with EPA’s
interpretation of the federal case law
relevant to the use of the PM;¢ Surrogate
Policy (see 75 FR 6827, 6831-32,
February 11, 2010). The State will also
take into account the limits provided in
the policy itself, such as the need to
identify the technical difficulties that
justify the application of the policy in
each specific case (75 FR 6834). With
that clarification, the North Dakota
Interstate Transport SIP satisfies the
requirements of the third element of
section 110(a)(2)(D)(i) for the 1997 PM> s
NAAQS.

On the basis of the data and analysis
presented above, EPA concludes that
the North Dakota Interstate Transport
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non-regulatory provisions adopted into
the State SIP April 1, 2009 satisfactorily
address the requirements of elements (1)
and (3) of section 110(a)(2)(D)(i) for the
1997 PM, s and 8-hour ozone standards.

V. Proposed Action

EPA is proposing approval of
revisions, submitted by the Governor of
North Dakota with a letter dated April
6, 2009, to the prevention of significant
deterioration provisions in subsection
33-15-15 of the NDAC, and partial
approval of the addition to the State SIP
of the “Interstate Transport of Air
Pollution” SIP addressing the
requirements of Clean Air Act section
110(a)(2)(D)(i) for the 1997 PM> 5 and 8-
hour ozone National Ambient Air
Quality Standards (NAAQS). For the
North Dakota Interstate Transport SIP,
EPA is proposing approval of: (a) The
introductory language in the State SIP
Section 7.8; (b) the “Overview” language
in subsection A., Section 7.8.1; (c)
language in Section 7.8.1, subsection B.,
“Nonattainment and Maintenance Area
Impact,” that specifically addresses
element (1) of section 110(a)(2)(D)(i), the
requirement that the SIP contain
adequate provisions prohibiting
emissions from North Dakota from
contributing significantly to
nonattainment in any other state; and
(d) Section 7.8.1, subsection C, “Impact
on Prevention of Significant
Deterioration (PSD).”

VI. Statutory and Executive Order
Review

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Authority: 42 U.S.C. 7401 et seq.
Dated: March 18, 2010.

Carol L. Campbell,

Acting Assistant Regional Administrator,
Region 8.

[FR Doc. 2010-6894 Filed 3—-30-10; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R08-OAR-2007-1032; FRL-9131-4]

Approval and Promulgation of State
Implementation Plans; State of
Colorado; Interstate Transport of
Pollution Revisions for the 1997 8-Hour
Ozone NAAQS: “Significant
Contribution to Nonattainment”
Requirement

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing partial
approval of the State Implementation
Plan (SIP) revisions “State of Colorado
Implementation Plan to Meet the
Requirements of Clean Air Act Section
110(a)(2)(D)(i)(I)—Interstate Transport
Regarding the 1997 8-Hour Ozone
Standard” submitted by the State of
Colorado on June 18, 2009. The
Colorado Interstate Transport SIP
revisions submitted June 18, 2009
address the requirements of Clean Air
Act section 110(a)(2)(D)@{)(I) for the 1997
8-hour ozone National Ambient Air
Quality Standards (NAAQS). In this
Federal Register action EPA proposes
approval of the Colorado SIP sections
that address the requirement of section
110(a)(2)(D)(1)(I) prohibiting a state’s
emissions from contributing
significantly to any other state’s
nonattainment of the NAAQS. EPA will
act at a later date on the Colorado
Interstate Transport SIP sections that
address the requirement prohibiting a
state’s emissions from interfering with
any other state’s maintenance of the
NAAQS. This action is being taken
under section 110 of the Clean Air Act.

DATES: Comments must be received on
or before April 30, 2010.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R08-
OAR-2007-1032, by one of the
following methods:

e http://www.regulations.gov. Follow
the on-line instructions for submitting
comments.

e E-mail: videtich.callie@epa.gov and
mastrangelo.domenico@epa.gov.

e Fax:(303) 312-6064 (please alert
the individual listed under FOR FURTHER
INFORMATION CONTACT if you are faxing
comments).

e Mail: Callie Videtich, Director, Air
Program, Environmental Protection
Agency (EPA), Region 8, Mailcode
8P-AR, 1595 Wynkoop Street, Denver,
Colorado 80202-1129.
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e Hand Delivery: Callie Videtich,
Director, Air Program, Environmental
Protection Agency (EPA), Region 8,
Mailcode 8P-AR, 1595 Wynkoop,
Denver, Colorado 80202-1129. Such
deliveries are only accepted Monday
through Friday, 8 a.m. to 4:30 p.m.,
excluding Federal holidays. Special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R08—OAR-2007—
1032. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA, without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional instructions on
submitting comments, go to Section I.
General Information of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the Air Program, Environmental

Protection Agency (EPA), Region 8,
Mailcode 8P-AR, 1595 Wynkoop,
Denver, Colorado 80202-1129. EPA
requests that if at all possible, you
contact the individual listed in the FOR
FURTHER INFORMATION CONTACT section to
view the hard copy of the docket. You
may view the hard copy of the docket
Monday through Friday, 8 a.m. to

4 p.m., excluding Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Domenico Mastrangelo, Air Program,
U.S. Environmental Protection Agency,
Region 8, Mailcode 8P-AR, 1595
Wynkoop, Denver, Colorado 80202—
1129, (303) 312-6436,
mastrangelo.domenico@epa.gov.

SUPPLEMENTARY INFORMATION:
Definitions

For the purpose of this document, we
are giving meaning to certain words or
initials as follows:

(i) The words or initials Act or CAA
mean or refer to the Clean Air Act,
unless the context indicates otherwise.

(ii) The words EPA, we, us or our
mean or refer to the United States
Environmental Protection Agency.

(iii) The initials SIP mean or refer to
State Implementation Plan.

(iv) The words Colorado and State
mean the State of Colorado.

Table of Contents

I. General Information
What Should I Consider as I Prepare My

Comments for EPA?

II. Background Information

III. What Action Is EPA Proposing?

IV. What Is the State Process To Submit
These Materials to EPA?

V. EPA’s Review and Technical Information

VI. Proposed Action

VII. Statutory and Executive Order Reviews

I. General Information

What Should I Consider as I Prepare My
Comments for EPA?

1. Submitting CBI. Do not submit CBI
to EPA through http://
www.regulations.gov or e-mail. Clearly
mark the part or all of the information
that you claim to be CBI. For CBI
information in a disk or CD-ROM that
you mail to EPA, mark the outside of the
disk or CD-ROM as CBI and then
identify electronically within the disk or
CD-ROM the specific information that
is claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for Preparing Your Comments.
When submitting comments, remember
to:

a. Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

b. Follow directions—The agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

c. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

d. Describe any assumptions and
provide any technical information and/
or data that you used.

e. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

f. Provide specific examples to
illustrate your concerns, and suggest
alternatives.

g. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

h. Make sure to submit your
comments by the comment period
deadline identified.

II. Background Information

Section 110(a)(2)(D)(i) of the CAA
requires that a state’s SIP must contain
adequate provisions prohibiting any
source or other type of emissions
activity within the state from emitting
any air pollutant in amounts which will:
(1) Contribute significantly to
nonattainment of the NAAQS in any
other state; (2) interfere with
maintenance of the NAAQS by any
other state; (3) interfere with any other
state’s required measures to prevent
significant deterioration of air quality;
or (4) interfere with any other state’s
required measures to protect visibility.
On June 11, 2008, the State of Colorado
submitted to EPA an Interstate
Transport SIP addressing the interstate
transport requirements of CAA section
110(a)(2)(D)(i) for the 1997 PM, 5 and
8-hour ozone NAAQS. In response to
EPA’s concerns with the June 11, 2008
submittal, on December 30, 2008 the
State adopted and on June 18, 2009
submitted a revised SIP addressing the
requirements of elements (1) and (2) of
section 110(a)(2)(D)(i) for the 1997
8-hour ozone NAAQS. The State of
Colorado is planning to submit in June
2010 further revisions addressing the
requirements of elements (3) and (4) for
the 1997 8-hour ozone NAAQS and the
requirements of elements (1) through (4)
for the 1997 PM, s NAAQS.
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III. What Action Is EPA Proposing?

EPA is proposing partial approval of
the Colorado Interstate Transport of Air
Pollution SIP addressing the
requirements of CAA section
110(a)(2)(D)(1)(d) for the 1997 8-hour
ozone NAAQS. On December 30, 2008,
the Colorado Air Quality Control
Commission (AQCC) adopted the “State
of Colorado Implementation Plan to
Meet the Requirements of the Clean Air
Act Section 110(a)(2)(d)(i)(I)—Interstate
Transport Regarding the 1997 8-Hour
Ozone Standard.” Colorado submitted
the December 30, 2008 SIP revision to
EPA on June 18, 2009. In this Federal
Register action EPA is proposing to
approve only the language and
demonstration that addresses element
(1) of section 110(a)(2)(D)(i): Prohibition
of significant contribution to
nonattainment of the 1997 8-hour ozone
NAAQS in any other state.

IV. What Is the State Process To Submit
These Materials to EPA?

Section 110(k) of the CAA addresses
EPA’s rulemaking action on SIP
submissions by states. The CAA
requires states to observe certain
procedural requirements in developing
SIP revisions for submittal to EPA.
Section 110(a)(2) of the CAA requires
that each SIP revision be adopted after
reasonable notice and public hearing.
This must occur prior to the revision
being submitted by a state to EPA.

The Colorado AQCC held a public
hearing in December 2008 for the
interstate transport SIP revision: “State
of Colorado Implementation Plan to
Meet the Requirements of Clean Air Act
Section 110(a)(2)(D)(@i)(I)—Interstate
Transport Regarding the 1997 8-Hour
Ozone Standard.” The AQCC adopted
this revision on December 30, 2008, and
the State submitted it to EPA on
June 18, 2009.

On November 18, 2009, the AQCC
provided EPA with an exact color
duplicate of the SIP adopted by the
AQCC on December 30, 2008 and
included in the June 18, 2009 submittal
to EPA. In the original submittal, AQCC
provided a black and white copy. The
SIP’s color duplicate, available for
review as part of the Docket, makes it
easier to understand modeling results
reported in several graphs that are part
of the SIP technical demonstration.

EPA has reviewed the submittal from
the State of Colorado and has
determined that the State met the
requirements for reasonable notice and
public hearing under section 110(a)(2)
of the CAA.

V. EPA’s Review and Technical
Information

The interstate transport provisions at
CAA section 110(a)(2)(D)(i), also
referred to as the “good neighbor”
provisions, require that each state’s SIP
contain adequate provisions prohibiting
emissions that adversely affect any other
state’s air quality through interstate
transport of air pollutants. As discussed
in the Background Information section
of this notice, a state’s SIP must contain
provisions that satisfy the four elements
of section 110(a)(2)(D)(i). On August 15,
2006, EPA issued guidance for SIP
submissions addressing the
requirements of section 110(a)(2)(D)(i)
for the 1997 PM, s and 8-hour ozone
NAAQS.* The portions of the Colorado
Interstate Transport SIP revision that
address element (1) of section
110(a)(2)(D)(i) for the 1997 8-hour ozone
NAAQS are consistent with EPA’s 2006
guidance.

To demonstrate that emissions from
Colorado do not contribute significantly
to nonattainment of the 1997 8-hour
ozone NAAQS in any other state, the
Colorado Interstate Transport SIP relies
on a combination of: (a) Modeling
analysis done by the State as part of the
attainment demonstration SIP for the
Denver Metropolitan Area/North Front
Range (DMA/NFR) nonattainment area
for the 1997 8-hour ozone standard; (b)
monitoring data gathered by states and
reported to EPA in the Air Quality
System (AQS) database; and (c)
considerations of geographical and
meteorological factors. In this action,
EPA expands on the analysis of
geographical and meteorological factors,
and of ozone concentration levels
reflecting AQS monitoring data.

Section 110(a)(2)(D)(i) provides that
EPA cannot approve a state’s SIP for a
new or revised NAAQS unless it
contains adequate measures to prohibit
emissions from sources within the state
from contributing significantly to
nonattainment of the NAAQS in another
state. EPA’s August 15, 2006 guidance
to states concerning section
110(a)(2)(D)(i) recommended various
methods by which states might evaluate
whether or not its emissions
significantly contribute to violations of
the 1997 ozone standards in another

1Memorandum from William T. Harnett entitled

Guidance for State Implementation Plan (SIP)
Submissions to Meet Current Outstanding
Obligations Under Section 110(a)(2)(D)(i) for the
8-hour Ozone and PM, 5 National Ambient Air
Quality Standards (Aug. 15, 2006) (“2006
Guidance”). Available for review in EPA’s January
14, 2010 docket document entitled: “Relevant
Guidance and Supporting Documentation for the
Proposed Rulemaking Federal Register Action
Docket ID # EPA-R08-OAR-2007-1032.

state. Among other methods, EPA
recommended consideration of available
EPA modeling conducted in
conjunction with CAIR,? or in the
absence of such EPA modeling,
consideration of other information such
as the amount of emissions, the
geographic location of violating areas,
meteorological data, or various other
forms of information that would be
relevant to assessing the likelihood of
significant contribution to violations of
the NAAQS in another state. The
assessment of significant contribution to
nonattainment is not restricted to
impacts upon areas that are formally
designated nonattainment. Consistent
with EPA’s approach in CAIR, this
impact must be evaluated with respect
to any monitors showing a violation of
the NAAQS (70 FR 25172, May 12,
2005, and 63 FR 57371, October 27,
1998). Furthermore, although relevant
information other than modeling may be
considered in assessing the likelihood of
significant contribution to violations of
the 1997 8-hour ozone standard in
another state, EPA notes that no single
piece of information in the following
discussion is by itself dispositive of the
issue. Instead, the total weight of all the
evidence taken together supports the
conclusion that emissions from
Colorado sources are unlikely to
contribute significantly to violations of
the 1997 8-hour ozone standard in any
other state.

The Colorado Interstate Transport SIP
uses results from Colorado’s 2009
“8-Hour Ozone Attainment Plan” for the
DMA/NFR nonattainment area, and a
report from the Western States Air
Resource (WESTAR) Council to
underscore that: (a) Local anthropogenic
ozone contribution to high ozone
concentrations in Denver is only about
25%; and (b) on days of highest ozone
concentrations (reflecting a design value
of 84.9 ppb) in the DMA/NFR area, the
projected design values decrease to 63
ppb or less for all downwind Colorado
counties east of an imaginary north-
south line approximately 70 miles east
from Denver.? EPA does not accept the
State of Colorado Interstate Transport
SIP assessment that these results

2In this action the expression “CAIR” refers to the
final rule published in the May 12, 2005 Federal
Register and entitled “Rule to Reduce Interstate
Transport of Fine Particulate Matter and Ozone
(Clean Air Interstate Rule); Revisions to Acid Rain
Program; Revisions to NOx SIP Call; Final Rule” (70
FR 25162).

3 See Figure 5, page 15 of the Interstate Transport
SIP submitted June 18, 2009. It must be noted that
the modeling analysis domain for the DMA/NFR
attainment plan was limited to the State territory,
and that the 70-mile distance represents the
approximate distance from Denver to the western
border of Morgan County.
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demonstrate that “the magnitude of
ozone transport from Colorado to other
states is too low to significantly
contribute to nonattainment in * * *
any other state with respect to the 0.08
ppb NAAQS.” 4 Similarly, EPA does not
accept the claim in Colorado’s SIP that
the absence of violations of the 8-hour
ozone NAAQS in adjacent downwind
states such as Kansas, Nebraska and
Wyoming suffices to show that
emissions from Colorado sources do not
significantly affect farther downwind
ozone nonattainment areas such as St.
Louis.? The relatively limited
contribution of local emissions to
nonattainment in the DMA/NFR, the
quick drop in ozone levels in the
easternmost Colorado counties, and
even the substantial gap between the
1997 NAAQS and design values in
adjacent downwind states do not
exclude a potential significant
contribution from Colorado emissions to
downwind nonattainment areas.
However, as a reflection of emission
levels, the relatively (to the 1997 8-hour
ozone NAAQS) moderate ozone
concentrations in eastern Colorado and
in adjacent downwind states somewhat
reduces the probability of significant
ozone contribution from Colorado
emission sources to considerably farther
downwind nonattainment areas such as
St. Louis, Missouri, and Chicago,
Illinois.

In addition, significant contribution
should be measured not just against
nonattainment areas, but also against
areas with monitors showing violations
of the NAAQS. That said,
nonattainment areas are a convenient
starting point for EPA’s analysis. For the
1997 8-hour ozone NAAQS, the St.
Louis area and the Illinois and
Wisconsin Counties along the
southwestern shore of Lake Michigan
(Illinois/Wisconsin area) are the
designated downwind nonattainment
areas closest to Colorado.6 EPA’s
evaluation of whether emissions from
Colorado contribute significantly to
ozone nonattainment in these areas
relies on an examination of a variety of
data and analysis that provide insight
on ozone transport from Colorado to
these two areas. Because EPA does not

4“State of Colorado Implementation Plan to Meet
the Requirements of Clean Air Act Section
110(a)(2)(D)(i)(I)—Interstate Transport Regarding
the 1997 8-hour Ozone Standard,” p. 17, December
12, 2009.

5Ibid., pp. 8-9.

6 The Wisconsin nonattainment areas for the 1997
8-hour ozone standard include: Door, Kewaunee,
Manitowoc, Sheboygan, Ozaukee, Washington,
Milwaukee, Waukesha, Racine and Kenosha
counties; the Chicago nonattainment area includes
Cook County and several adjacent Illinois and
Indiana counties (69 FR 23858, April 30, 2004).

have detailed modeling for Colorado
and nearby downwind states, our
approach does not rely on a quantitative
determination of Colorado’s
contribution, as EPA did for other states
in its CAIR rulemaking, but on a weight-
of-evidence analysis based on
qualitative assessments and estimates of
the relevant factors. While conclusions
reached for each of the factors
considered in the following analysis are
not in and by themselves determinative,
consideration of all of these factors
provides a reliable qualitative
conclusion on whether Colorado’s
emissions are likely to contribute
significantly to nonattainment in the St.
Louis and the Illinois/Wisconsin areas.

The Illinois/Wisconsin nonattainment
area is approximately 900 miles east/
northeast from the Colorado DMA/NFR
area. Distance per se is not an obstacle
to long range transport of ozone and/or
its precursors, as discussed in the
January 30, 2004 notice proposing CAIR
(69 FR 4599). NOx, the primary ozone
precursor that was the object of the
CAIR transport study, may be
transported for long distances,
contributing significantly to high ozone
concentrations in other states. However,
with increasing distance there are
greater opportunities for ozone or NOx
dispersion and/or removal from the
atmosphere due to the effect of winds or
chemical sink processes. As a result,
one may conclude that the 900-mile
distance from Colorado sources of NOx
emissions and the Illinois/Wisconsin
area reduces, but does not exclude, the
possibility of significant contribution to
this area’s nonattainment.

Another transport factor is wind
direction. For long range transport
winds, a modeling analysis of ozone
dispersion during the summer months
(June to August) of the five-year period
1991-1995 shows that on high local
ozone days the prevailing long range
transport winds in States immediately
to the east and north of Colorado
(Kansas, Nebraska, South Dakota, Iowa,
Minnesota, and North Dakota) had a
southerly direction. On high regional
ozone days, during the same period,
regional transport winds in the same
States were southwesterly, but with a
westerly component so weak that a
greater portion of NOx emissions from
Colorado would likely remain
significantly west of the Illinois/
Wisconsin nonattainment area.” To the
extent that these results are

7 Ozone Transport Assessment Group (OTAG),
Air Quality Analysis Workgroup: “3.3 Climatology
of Ozone Synoptic Scale Transport in the Eastern
US,” Figures 1(a) and 5(a), pp. 3, 6, January 11,
1998. High ozone days were days with ozone
concentrations in the 90th percentile.

representative of general ozone
transport patterns not limited to the
1991-1995 period, the weak western
component of long range transport
winds during high ozone days in the
States east and north of Colorado
provides evidence that NOx emissions
from Colorado are unlikely to contribute
significantly to violations of the 1997
ozone NAAQS in the Illinois/Wisconsin
counties along the southwestern shores
of Lake Michigan.

Additional circumstantial evidence
supporting this conclusion is found in
technical documentation developed in
recent years by the States of Kansas and
Wisconsin. To support its Interstate
Transport SIP, the State of Kansas
submitted to EPA Region 7 technical
documentation that includes back
trajectory analyses gauging the pathway
of air masses impacting the Illinois/
Wisconsin nonattainment area on the
four days with highest ozone
concentrations during each of the years
2005-2007. The back trajectory analyses
in Appendix G of the technical support
section show that, for the four days with
the highest ozone readings, none of the
pathways followed by air masses
moving into the Chicago Metropolitan
Statistical Area (MSA) or into several of
the Wisconsin nonattainment counties
came from Colorado. Since these back
trajectories refer to the pathways of air
masses and not specifically to ozone
transport, the results of this analysis
cannot be considered determinative as
to the significant contribution of ozone
or NOx from Colorado emissions to the
nonattainment counties along the
southwestern shores of Lake Michigan.
However, the lack of any back
trajectories from Colorado indicates that
it is unlikely that NOx emissions from
the State contribute significantly to the
nonattainment of the Illinois/Wisconsin
area.

Further support is given by a recent
attainment demonstration by the
Wisconsin Department of Natural
Resources (WDNR) for the
nonattainment counties along the
southwestern shores of Lake Michigan.?
The WDNR analysis identifies heavy
industrial activity and dense
urbanization as the major local
contributors to the high ozone
concentrations in the Indiana, Illinois
and Wisconsin Counties along the
southwestern shores of Lake Michigan.
Between 40 and 60 percent of the
maximum ozone concentrations in the
Lake Michigan airshed is attributed to

8 Wisconsin Department of Natural Resources,
“Attainment Demonstration—The Wisconsin
Counties of Kenosha, Racine, Milwaukee,
Waukesha, Ozaukee, Washington, Sheboygan,
Manitowoc and Door,” September 2009.
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regional transport, occurring from
emission sources located within a
south-southwesterly arc spanning from
160 to 270 degrees (compass direction).
Colorado’s location at the western
margins of this arc (Denver is
approximately 260 degrees southwest of
Chicago) substantially reduces the
likelihood for NOx emissions from the
State to contribute significantly to
nonattainment in the Illinois/Wisconsin
area.? Given the southerly orientation of
regional transport winds in States east
and north of Colorado, it is likely that
Colorado ozone or NOx emissions
would be heavily dispersed in a
northward direction west of this
nonattainment area.

Finally, by 2008, the 8-hour ozone
design values for the Illinois and
Wisconsin nonattainment counties
along the shores of Lake Michigan fell
below the level of the NAAQS, a
reduction attributed to the
implementation of State and Federal
control measures since the designation
of these counties as nonattainment in
2004. In other words, were there
emissions from Colorado sources
reaching the Illinois and Wisconsin
counties along the western rim of Lake
Michigan, they would no longer be
significantly contributing to violations
of the NAAQS in that area.10

The other nonattainment area, St.
Louis and adjacent counties, is
approximately 800 miles straight east
from the Colorado DMA/NFR area. This
substantial distance does not, in and by
itself, exclude the possibility of
significant contribution from Colorado’s
NOx emissions to nonattainment in the
St. Louis area. However, it is also
sufficient to provide many opportunities
for ozone dispersion and removal from
the atmosphere due to the effect of
winds and chemical sink processes, and
thus reduce the likelihood of significant
contribution from Colorado to
nonattainment in this area.

The impact of wind direction on
ozone transport from Colorado to the St.
Louis area is gauged through the results
of several findings. Kansas, immediately
east of Colorado and west of Missouri,
is characterized by strong southerly
surface winds that match prevailing
regional transport winds, which have a
southerly orientation during days of
elevated ozone concentration.
Throughout 2005 its winds averaged
daily speeds slightly over 9 mph.1® The
OTAG modeling analysis referred to

91bid., p. 51.

10bid.

11 See the January 4, 2007 State of Kansas
submittal to EPA of Interstate Transport SIP
revisions, Document ID# EPA-R07-OAR-2007—
0141-0003, pp. 6-7.

earlier shows that, during the five years
from 1991 to 1995, on high ozone days
regional transport winds in Kansas and
Missouri have a prevailing southerly
orientation. To the extent that these
results are representative of general
ozone transport patterns not limited to
the 1991-95 period, they indicate that
ozone/NOx emissions from Colorado
reaching Kansas or Missouri were very
likely to be redirected northward and
away from the St. Louis area, thus
lessening the likelihood for a significant
ozone contribution to nonattainment
from Colorado.

Results from other studies are
consistent with these tentative
conclusions. In a study published by
OTAG in 1997, the St. Louis area
showed higher ozone concentrations (70
as compared with 55 ppb) on days with
winds from the south or the east than on
days with winds from the west (the
general direction from Colorado) or
southwest.12 More recent back trajectory
analyses gauging the pathway of air
masses impacting St. Louis on days of
high ozone allow similar conclusions.
The State of Kansas’ technical
documentation supporting its Interstate
Transport SIP (approved by EPA in
March 2007) include back trajectory
analyses independent of their source
regions (i.e., Colorado or Kansas.) The
results show that for each of the 2005-
2007 years, on the four days with the
highest ozone readings the frequency of
trajectory “contribution” from Colorado
to St. Louis was negligible. There is only
one instance of a 500 meter trajectory
from Colorado, while there were none
for transport at 1500 meter of altitude.3
These findings, in combination with the
other circumstantial evidence examined
above, strengthen the conclusion that it
is unlikely that emissions from Colorado
sources contribute significantly to the
nonattainment of the St. Louis area.

As mentioned above, EPA must
consider not only significant
contribution to nonattainment areas, but
also to areas with monitors showing
violations of the NAAQS. A review of
the AQS monitoring data for adjacent
downwind states shows that it is highly
unlikely that emissions from Colorado
contribute significantly to downwind
areas that have monitors showing
violations of the 1997 8-hour ozone
NAAQS. Between 1999 and 2008 there
were no violations of the 1997 8-hour
ozone NAAQS at any of the monitors in

12QTAG, “Ozone as Function of Local Wind

Speed and Direction: Evidence of Local and
Regional Transport,” p. 33, July 26, 1997.

13 Document ID# EPA-R07-OAR-2007-0141—
0003, Appendix G.

adjacent downwind states, such as
Kansas, Nebraska and Wyoming.

Design values for the years 2005—
2007 14 show that in adjacent downwind
states such as Kansas, Nebraska, and
Wyoming, there were no violations of
the 1997 8-hour ozone NAAQS, and that
in most counties ozone levels remained
substantially below the NAAQS. In
Kansas, the 2007 design value for Trego
County, the county with a monitoring
station closest to Golorado, was 71 ppb,
or 16 percent below the ozone NAAQS.
The counties that had the highest design
values are at or near the eastern edge of
the state, about 400 miles from
Colorado’s eastern border, and their
design values ranged from 76 ppb for
Johnson and Sumner Counties to 77 ppb
for Leavenworth and Wyandotte
Counties. In Nebraska and Wyoming,
the highest ozone design values did not
exceed 69 ppb in Douglas County,
Nebraska and 72 ppb in Sublette
County, Wyoming.

The historical trend over the period
1998-2008 for the 1997 8-hour ozone
design values in these states places the
2005-2007 data reviewed above in
context. In Nebraska, ozone design
values were consistently low throughout
the period. In Wyoming, design values
were also constant in most of the
monitored areas, where ozone
monitoring only began between 2003
and 2005. Kansas design values show a
clear trend of declining ozone levels
from the late 1990s to the most recent
years. In Linn, Sedgwick, and Sumner
Counties, design values decreased from
highs ranging between 77 and 82 ppb
during 2000-2003 to levels ranging
between 66 and 75 ppb in 2006—2008.

The data and weight of evidence
analysis presented above support the
conclusion of the Colorado Interstate
Transport SIP (adopted into the State
SIP on December 30, 2008 and
submitted to EPA June 18, 2009) that
emissions from Colorado do not
contribute significantly to
nonattainment in any other state for the
1997 8-hour ozone NAAQS, consistently
with the requirements of element (1) of
CAA section 110(a)(2)(D)(i).

VI. Proposed Action

EPA is proposing partial approval of
the Colorado SIP to meet the
requirements of Section 110(a)(2)(D)(i)(I)
regarding the 1997 ozone standard.
Specifically, in this action EPA is
proposing to approve only the language
and demonstration that, in this SIP
revision, address the requirements of
element (1): Prohibition of significant

14 See Table 4, pages 7 and 8, of the Colorado
Interstate Transport SIP.
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contribution to nonattainment of the
1997 8-hour ozone NAAQS in any other
state. At a later date, EPA will act on the
language and demonstration addressing
element (2): prohibition of interference
with maintenance of the 1997 8-hour
ozone NAAQS in any other state.

VII. Statutory and Executive Order
Review

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Volatile Organic
Compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: March 18, 2010.
Carol L. Campbell,
Acting Deputy Regional Administrator,
Region 8.
[FR Doc. 2010-6893 Filed 3—30-10; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 261

[EPA-R06-RCRA—2009-0549; SW—FRL~
9131-6]

Hazardous Waste Management
System; Identification and Listing of
Hazardous Waste; Proposed Exclusion

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule and request for
comment.

SUMMARY: EPA is proposing to grant a
petition submitted by Tokusen USA,
Inc. (called just Tokusen hereinafter) to
exclude (or delist) a wastewater
treatment plant (WWTP) sludge filter
cake (called just sludge hereinafter)
generated by Tokusen in Conway, AR
from the lists of hazardous wastes. EPA
used the Delisting Risk Assessment
Software (DRAS) in the evaluation of
the impact of the petitioned waste on
human health and the environment.

EPA bases its proposed decision to
grant the petition on an evaluation of
waste-specific information provided by
the petitioner. This proposed decision,
if finalized, would exclude the
petitioned waste from the requirements
of hazardous waste regulations under
the Resource Conservation and
Recovery Act (RCRA).

If finalized, EPA would conclude that
Tokusen’s petitioned waste is non-
hazardous with respect to the original
listing criteria. EPA would also

conclude that Tokusen’s process

minimizes short-term and long-term
threats from the petitioned waste to
human health and the environment.

DATES: We will accept comments until
April 30, 2010. We will stamp
comments postmarked after the close of
the comment period as “late.” These
“late” comments may not be considered
in formulating a final decision.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R06—
RCRA-2009-0549 by one of the
following methods:

1. Federal e-Rulemaking Portal:
http://www.regulations.gov: Follow the
on-line instructions for submitting
comments.

2. E-mail: kim.youngmoo@epa.gov.

3. Mail: Youngmoo Kim,
Environmental Protection Agency,
Multimedia Planning and Permitting
Division, RCRA Branch, Mail Code:
6PD—C, 1445 Ross Avenue, Dallas, TX
75202.

4. Hand Delivery or Courier: Deliver
your comments to: Youngmoo Kim,
Environmental Protection Agency,
Multimedia Planning and Permitting
Division, RCRA Branch, Mail Code:
6PD—C, 1445 Ross Avenue, Dallas, TX
75202.

Instructions: Direct your comments to
Docket ID No. EPA-R06—RCRA-2009—
0549. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
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able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the
http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
e.g., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in http://
www.regulations.gov or in hard copy at
the Environmental Protection Agency,
RCRA Branch, 1445 Ross Avenue,
Dallas, TX 75202. The hard copy RCRA
regulatory docket for this proposed rule,
EPA-R06-RCRA-2009-0549, is
available for viewing from 9 a.m. to 4
p-m., Monday through Friday, excluding
Federal holidays. The public may copy
material from any regulatory docket at
no cost for the first 100 pages, and at
fifteen cents per page for additional
copies. EPA requests that you contact
the person listed in the FOR FURTHER
INFORMATION CONTACT section to
schedule your inspection. The
interested persons wanting to examine
these documents should make an
appointment with the office at least 24
hours in advance.

FOR FURTHER INFORMATION CONTACT: For
technical information regarding the
Tokusen, contact Youngmoo Kim at
214-665-6788 or by e-mail at
kim.youngmoo@epa.gov.

Your requests for a hearing must
reach EPA by April 15, 2010. The
request must contain the information
described in § 260.20(d).
SUPPLEMENTARY INFORMATION: The
information in this section is organized
as follows:

I. Overview Information

A. What Action Is EPA Proposing?

B. Why is EPA Proposing To Approve This
Delisting?

C. How Will Tokusen Manage the Waste,
if It Is Delisted?

D. When Would the Proposed Delisting
Exclusion Be Finalized?

E. How Would This Action Affect States?

1I. Background

A. What Is the History of the Delisting
Program?

B. What Is a Delisting Petition, and What
Does It Require of a Petitioner?

C. What Factors Must EPA Consider in
Deciding Whether To Grant a Delisting
Petition?

III. EPA’s Evaluation of the Waste
Information and Data

A. What Waste Did Tokusen Petition EPA

To Delist?

B. Who Is Tokusen and What Process Does
It Use To Generate the Petitioned Waste?
C. How Did Tokusen Sample and Analyze
the Data in This Petition?
D. What Were the Results of Tokusen’s
Analyses?
E. How Did EPA Evaluate the Risk of
Delisting This Waste?
F. What Did EPA Conclude About
Tokusen’s Analysis?
G. What Other Factors Did EPA Consider
in Its Evaluation?
H. What Is EPA’s Evaluation of This
Delisting Petition?
IV. Next Steps
A. With What Conditions Must the
Petitioner Comply?
B. What Happens if Tokusen Violates the
Terms and Conditions?
V. Public Comments
A. How May I as an Interested Party
Submit Comments?
B. How May I Review the Docket or Obtain
Copies of the Proposed Exclusion?
VI. Statutory and Executive Order Reviews

I. Overview Information

A. What Action Is EPA Proposing?

EPA is proposing:

(1) To grant Tokusen’s delisting
petition to have its WWTP sludge
excluded, or delisted, from the
definition of a hazardous waste; and
subject to certain verification and
monitoring conditions.

(2) To use the Delisting Risk
Assessment Software (DRAS) to
evaluate the potential impact of the
petitioned waste on human health and
the environment. The Agency used this
model to predict the concentration of
hazardous constituents released from
the petitioned waste, once it is
disposed.

B. Why Is EPA Proposing To Approve
This Delisting?

Tokusen’s petition requests an
exclusion from the F006 waste listing
pursuant to 40 CFR 260.20 and 260.22.
Tokusen does not believe that the
petitioned waste meets the criteria for
which EPA listed it. Tokusen also
believes no additional constituents or
factors could cause the waste to be
hazardous. EPA’s review of this petition
included consideration of the original
listing criteria and the additional factors
required by the Hazardous and Solid
Waste Amendments of 1984 (HSWA).
See section 3001(f) of RCRA, 42 U.S.C.
6921(f), and 40 CFR 260.22(d)(1)—(4)
(hereinafter all sectional references are
to 40 CFR unless otherwise indicated).
In making the initial delisting
determination, EPA evaluated the
petitioned waste against the listing
criteria and factors cited in
§261.11(a)(2) and (a)(3). Based on this
review, EPA agrees with the petitioner
that the waste is non-hazardous with

respect to the original listing criteria. If
EPA had found, based on this review,
that the waste remained hazardous
based on the factors for which the waste
was originally listed, EPA would have
proposed to deny the petition. EPA
evaluated the waste with respect to
other factors or criteria to assess
whether there is a reasonable basis to
believe that such additional factors
could cause the waste to be hazardous.
EPA considered whether the waste is
acutely toxic, the concentration of the
constituents in the waste, their tendency
to migrate and to bioaccumulate, their
persistence in the environment once
released from the waste, plausible and
specific types of management of the
petitioned waste, the quantities of waste
generated, and waste variability. EPA
believes that the petitioned waste does
not meet the listing criteria and thus
should not be a listed waste. EPA’s
proposed decision to delist waste from
Tokusen is based on the information
submitted in support of this rule,
including descriptions of the wastes and
analytical data from the Conway, AR
facility.

C. How Will Tokusen Manage the Waste,
if It Is Delisted?

If the sludge is delisted, the WWTP
sludge from Tokusen will be disposed at
a RCRA Subtitle D landfill: The Waste
Management Industrial Landfill, North
Little Rock, Arkansas.

D. When Would the Proposed Delisting
Exclusion Be Finalized?

RCRA section 3001(f) specifically
requires EPA to provide a notice and an
opportunity for comment before
granting or denying a final exclusion.
Thus, EPA will not grant the exclusion
until it addresses all timely public
comments (including those at public
hearings, if any) on this proposal.

RCRA section 3010(b)(1) at 42 USCA
6930(b)(1), allows rules to become
effective in less than six months when
the regulated facility does not need the
six-month period to come into
compliance. That is the case here,
because this rule, if finalized, would
reduce the existing requirements for
persons generating hazardous wastes.

EPA believes that this exclusion
should be effective immediately upon
final publication because a six-month
deadline is not necessary to achieve the
purpose of section 3010(b), and a later
effective date would impose
unnecessary hardship and expense on
this petitioner. These reasons also
provide good cause for making this rule
effective immediately, upon final
publication, under the Administrative
Procedure Act, 5 U.S.C. 553(d).
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E. How Would This Action Affect
States?

Because EPA is issuing this exclusion
under the Federal RCRA delisting
program, only states subject to Federal
RCRA delisting provisions would be
affected. This would exclude states
which have received authorization from
EPA to make their own delisting
decisions.

EPA allows states to impose their own
non-RCRA regulatory requirements that
are more stringent than EPA’s, under
section 3009 of RCRA, 42 U.S.C. 6929.
These more stringent requirements may
include a provision that prohibits a
Federally issued exclusion from taking
effect in the state. Because a dual system
(that is, both Federal (RCRA) and state
(non-RCRA programs) may regulate a
petitioner’s waste, EPA urges petitioners
to contact the state regulatory authority
to establish the status of their wastes
under the state law.

EPA has also authorized some states
(for example, Louisiana, Oklahoma,
Georgia, Illinois) to administer a RCRA
delisting program in place of the Federal
program, that is, to make state delisting
decisions. Therefore, this exclusion
does not apply in those authorized
states unless that state makes the rule
part of its authorized program. If
Tokusen transports the petitioned waste
to or manages the waste in any state
with delisting authorization, Tokusen
must obtain delisting authorization from
that state before it can manage the waste
as non-hazardous in the state.

II. Background

A. What Is the History of the Delisting
Program?

EPA published an amended list of
hazardous wastes from non-specific and
specific sources on January 16, 1981, as
part of its final and interim final
regulations implementing section 3001
of RCRA. EPA has amended this list
several times and published it in 40 CFR
261.31 and 261.32.

EPA lists these wastes as hazardous
because: (1) The wastes typically and
frequently exhibit one or more of the
characteristics of hazardous wastes
identified in Subpart C of Part 261 (that
is, ignitability, corrosivity, reactivity,
and toxicity), (2) the wastes meet the
criteria for listing contained in
§261.11(a)(2) or (a)(3), or (3) the wastes
are mixed with or derived from the
treatment, storage or disposal of such
characteristic and listed wastes and
which therefore become hazardous
under §261.3(a)(2)(iv) or (c)(2)(d),
known as the “mixture” or “derived-
from” rules, respectively.

Individual waste streams may vary,
however, depending on raw materials,
industrial processes, and other factors.
Thus, while a waste described in these
regulations or resulting from the
operation of the mixture or derived-from
rules generally is hazardous, a specific
waste from an individual facility may
not be hazardous.

For this reason, 40 CFR 260.20 and
260.22 provide an exclusion procedure,
called delisting, which allows persons
to prove that EPA should not regulate a
specific waste from a particular
generating facility as a hazardous waste.

B. What Is a Delisting Petition, and
What Does It Require of a Petitioner?

A delisting petition is a request from
a facility to EPA or an authorized state
to exclude wastes from the list of
hazardous wastes. The facility petitions
EPA because it does not consider the
wastes hazardous under RCRA
regulations.

In a delisting petition, the petitioner
must show that wastes generated at a
particular facility do not meet any of the
criteria for which the waste was listed.
The criteria for which EPA lists a waste
are in part 261 and further explained in
the background documents for the listed
waste.

In addition, under 40 CFR 260.22, a
petitioner must prove that the waste
does not exhibit any of the hazardous
waste characteristics (that is,
ignitability, reactivity, corrosivity, and
toxicity) and present sufficient
information for EPA to decide whether
factors other than those for which the
waste was listed warrant retaining it as
a hazardous waste. (See Part 261 and the
background documents for the listed
waste.)

Generators remain obligated under
RCRA to confirm whether their waste
remains non-hazardous based on the
hazardous waste characteristics even if
EPA has “delisted” the waste.

C. What Factors Must EPA Consider in
Deciding Whether To Grant a Delisting
Petition?

Besides considering the criteria in 40
CFR 260.22(a) and section 3001(f) of
RCRA, 42 U.S.C. 6921(f), and in the
background documents for the listed
wastes, EPA must consider any factors
(including additional constituents) other
than those for which EPA listed the
waste, if a reasonable basis exists that
these additional factors could cause the
waste to be hazardous.

EPA must also consider as hazardous
waste mixtures containing listed
hazardous wastes and wastes derived
from treating, storing, or disposing of
listed hazardous waste. See § 261.3(a)

(2)(iii and iv) and (c)(2)(i), called the
“mixture” and “derived-from” rules,
respectively. These wastes are also
eligible for exclusion and remain
hazardous wastes until excluded. See 66
FR 27266 (May 16, 2001).

II1. EPA’s Evaluation of the Waste
Information and Data

A. What Waste Did Tokusen Petition
EPA To Delist?

On March 25, 2009, Tokusen
petitioned EPA to exclude from the lists
of hazardous wastes contained in
§261.31, WWTP sludge (F006)
generated from its facility located in
Conway, Arkansas. The waste falls
under the classification of listed waste
pursuant to § 261.31. Specifically, in its
petition, Tokusen requested that EPA
grant a standard exclusion for 2,000
cubic yards per year of the WWTP
sludge.

B. Who Is Tokusen and What Process
Does It Use To Generate the Petitioned
Waste?

The Tokusen USA, Inc. facility
produces high-carbon steel tire cord for
use in radial tire manufacturing. The
steel cord is produced from steel rod
which has been reduced in size and
electroplated with copper and zinc to
produce a brass coating. The facility
generates F006 filter cake by the
dewatering of wastewater sludge
generated at the on-site wastewater
treatment plants. This waste is stored
on-site less than 90 days and is then
transported from the site to the RCRA
Subtitle C facility, Chemical Waste
Management in Sulphur, LA 70556.

C. How Did Tokusen Sample and
Analyze the Data in This Petition?

To support its petition, Tokusen
submitted:

(1) Historical information on waste
generation and management practices;

(2) Analytical results from four
samples for total concentrations of
compounds of concern (COGCs);

(3) Analytical results from four
samples for Toxicity Characteristic
Leaching Procedure (TCLP) extract
values of COCs; and

(4) Multiple pH testing for the
petitioned waste.

D. What Were the Results of Tokusen’s
Analyses?

EPA believes that the descriptions of
the Tokusen analytical characterization
provide a reasonable basis to grant
Tokusen’s petition for an exclusion of
the WWTP sludge. EPA believes the
data submitted in support of the petition
show the WWTP sludge is non-
hazardous. Analytical data for the
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WWTP sludge samples included in the
March 2009 petition were used in the
DRAS to develop delisting levels. The
data summaries for COCs are presented
in Table I. EPA has reviewed the
sampling procedures used by Tokusen

and has determined that it satisfies EPA
criteria for collecting representative

samples of the variations in constituent
concentrations in the WWTP sludge. In
addition, the data submitted in support
of the petition show that constituents in

Tokusen’s waste are presently below
health-based levels used in the delisting
decision-making. EPA believes that
Tokusen has successfully demonstrated
that the WWTP sludge is non-
hazardous.

ANALYTICAL RESULTS/MAXIMUM ALLOWABLE DELISTING CONCENTRATION
[Wastewater treatment sludge; Tokusen, Conway, Arkansas]

M I | M TCLP Maxli)Tu_rPC?_lll:?w-
. aximum tota aximum able
Constituents (mg/kg) (mg/L) delisting level
(mg/L)
Antimony 11.9 <0.3 0.4
Arsenic ...... 26.3 J0.12 1.59
Barium ....... 111 0.313 (100)
Chromium ... 38.9 <0.02 (5.0)
Cobalt ........ <9.69 0.059 0.8
Copper ... 4090 30 91.3
Lead ....... 334 0.06 2.32
Nickel ..... 35.6 0.774 50.5
Selenium ... 253 0.21 (1.0)
Acetone ..... 0.0293 BJ 0.0429 1950
74 ] o T SRS SP O RUPR 26400 553 748
Notes:

1. These levels represent the highest constituent concentration found in any one sample and do not necessarily represent the specific level

found in one sample.

2. The delisting levels are from the DRAS analyses except the chemical concentrations with a parenthesis which are the TCLP regulatory lev-

els.
3. J: Estimated Value.

E. How Did EPA Evaluate the Risk of
Delisting This Waste?

For this delisting determination, EPA
used such information gathered to
identify plausible exposure routes (i.e.,
groundwater, surface water, air) for
hazardous constituents present in the
petitioned waste. EPA determined that
disposal in a landfill is the most
reasonable, worst-case disposal scenario
for Tokusen’s petitioned waste. EPA
applied the Delisting Risk Assessment
Software (DRAS) described in 65 FR
58015 (September 27, 2000), 65 FR
75637 (December 4, 2000), and 73 FR
28768 (May 19, 2008) to predict the
maximum allowable concentrations of
hazardous constituents that may be
released from the petitioned waste after
disposal and determined the potential
impact of the disposal of Tokusen’s
petitioned waste on human health and
the environment. A copy of this
software can be found on the world
wide web at http://www.epa.gov/
regsrera/wptdiv/hazardous/delisting/
dras-software.html. In assessing
potential risks to groundwater, EPA
used the maximum waste volumes and
the maximum reported extract
concentrations as inputs to the DRAS
program to estimate the constituent
concentrations in the groundwater at a
hypothetical receptor well down
gradient from the disposal site. Using
the risk level (carcinogenic risk of 10 =5

and non-cancer hazard index of 1.0).
The DRAS program can back-calculate
the acceptable receptor well
concentrations (referred to as
compliance-point concentrations) using
standard risk assessment algorithms and
EPA health-based numbers. Using the
maximum compliance-point
concentrations and EPA’s Composite
Model for Leachate Migration with
Transformation Products (EPACMTP)
fate and transport modeling factors, the
DRAS further back-calculates the
maximum permissible waste constituent
concentrations not expected to exceed
the compliance-point concentrations in
groundwater.

EPA believes that the EPACMTP fate
and transport model represents a
reasonable worst-case scenario for
possible groundwater contamination
resulting from disposal of the petitioned
waste in a landfill, and that a reasonable
worst-case scenario is appropriate when
evaluating whether a waste should be
relieved of the protective management
constraints of RCRA Subtitle C. The use
of some reasonable worst-case scenarios
resulted in conservative values for the
compliance-point concentrations and
ensures that the waste, once removed
from hazardous waste regulation, will
not pose a significant threat to human
health or the environment.

The DRAS also uses the maximum
estimated waste volumes and the
maximum reported total concentrations

to predict possible risks associated with
releases of waste constituents through
surface pathways (e.g., volatilization
from the landfill). As in the above
groundwater analyses, the DRAS uses
the risk level, the health-based data and
standard risk assessment and exposure
algorithms to predict maximum
compliance-point concentrations of
waste constituents at a hypothetical
point of exposure. Using fate and
transport equations, the DRAS uses the
maximum compliance-point
concentrations and back-calculates the
maximum allowable waste constituent
concentrations (or “delisting levels”).

In most cases, because a delisted
waste is no longer subject to hazardous
waste control, EPA is generally unable
to predict, and does not presently
control, how a petitioner will manage a
waste after delisting. Therefore, EPA
currently believes that it is
inappropriate to consider extensive site-
specific factors when applying the fate
and transport model. EPA does control
the type of unit where the waste is
disposed. The waste must be disposed
in the type of unit the fate and transport
model evaluates.

The DRAS results which calculate the
maximum allowable concentration of
chemical constituents in the waste are
presented in Table I. Based on the
comparison of the DRAS and TCLP
Analyses results found in Table I, the
petitioned waste should be delisted
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because no constituents of concern
tested are likely to be present or formed
as reaction products or by-products in
Tokusen waste.

F. What Did EPA Conclude About
Tokusen’s Analysis?

EPA concluded, after reviewing
Tokusen’s processes that no other
hazardous constituents of concern, other
than those for which tested, are likely to
be present or formed as reaction
products or by-products in the waste. In
addition, on the basis of explanations
and analytical data provided by
Tokusen, pursuant to § 260.22, EPA
concludes that the petitioned waste do
not exhibit any of the characteristics of
ignitability, corrosivity, reactivity or
toxicity. See §§261.21, 261.22 and
261.23, respectively.

G. What Other Factors Did EPA
Consider in Its Evaluation?

During the evaluation of Tokusen’s
petition, EPA also considered the
potential impact of the petitioned waste
via non-groundwater routes (i.e., air
emission and surface runoff). With
regard to airborne dispersion in
particular, EPA believes that exposure
to airborne contaminants from
Tokusen’s petitioned waste is unlikely.
Therefore, no appreciable air releases
are likely from Tokusen’s waste under
any likely disposal conditions. EPA
evaluated the potential hazards
resulting from the unlikely scenario of
airborne exposure to hazardous
constituents released from Tokusen’s
waste in an open landfill. The results of
this worst-case analysis indicated that
there is no substantial present or
potential hazard to human health and
the environment from airborne exposure
to constituents from Tokusen’s WWTP
waste.

H. What Is EPA’s Evaluation of This
Delisting Petition?

The descriptions of Tokusen’s
hazardous waste process and analytical
characterization provide a reasonable
basis for EPA to grant the exclusion. The
data submitted in support of the petition
show that constituents in the waste are
below the leachable concentrations (see
Table I). EPA believes that Tokusen’s
waste, F006 from copper and zinc
electroplating process to produce a brass
coating will not impose any threat to
human health and the environment.

Thus, EPA believes Tokusen should
be granted an exclusion for the WWTP
sludge. EPA believes the data submitted
in support of the petition show
Tokusen’s WWTP sludge is non-
hazardous. The data submitted in
support of the petition show that

constituents in Tokusen’s waste are
presently below the compliance point
concentrations used in the delisting
decision and would not pose a
substantial hazard to the environment.
EPA believes that Tokusen has
successfully demonstrated that the
WWTP sludge is non-hazardous.

EPA therefore, proposes to grant an
exclusion to Tokusen in Conway,
Arkansas, for the WWTP sludge
described in its petition. EPA’s decision
to exclude this waste is based on
descriptions of the treatment activities
associated with the petitioned waste
and characterization of the WWTP
sludge.

If EPA finalizes the proposed rule,
EPA will no longer regulate the
petitioned waste under Parts 262
through 268 and the permitting
standards of Part 270. Tokusen must
comply with the LDR requirements
before disposing of the delisted waste
because the LDR attaches at the point of
generation of the waste. The delisting, if
granted, will absolve the generator from
his obligation of handling the waste as
hazardous. The appropriate waste code
for this waste is F006. The LDR
treatment standard for F006 is found in
40 CFR 268.40.

IV. Next Steps

A. With What Conditions Must the
Petitioner Comply?

The petitioner, Tokusen, must comply
with the requirements in 40 CFR Part
261, Appendix IX, Table 1. The text
below gives the rationale and details of
those requirements.

(1) Delisting Levels:

This paragraph provides the levels of
constituents for which Tokusen must
test the WWTP sludge, below which
these wastes would be considered non-
hazardous. EPA selected the set of
inorganic and organic constituents
specified in paragraph (1) of 40 CFR Part
261, Appendix IX, Table 1, (the
exclusion language) based on
information in the petition. EPA
compiled the inorganic and organic
constituents list from the composition of
the waste, descriptions of Tokusen’s
treatment process, previous test data
provided for the waste, and the
respective health-based levels used in
delisting decision-making. These
delisting levels correspond to the
allowable levels measured in the TCLP
concentrations.

(2) Waste Holding and Handling:

The purpose of this paragraph is to
ensure that Tokusen manages and
disposes of any WWTP sludge that
contains hazardous levels of inorganic
and organic constituents according to

Subtitle C of RCRA. Managing the
WWTP sludge as a hazardous waste
until initial verification testing is
performed will protect against improper
handling of hazardous material. If EPA
determines that the data collected under
this paragraph do not support the data
provided for in the petition, the
exclusion will not cover the petitioned
waste. The exclusion is effective upon
publication in the Federal Register but
the disposal as non-hazardous cannot
begin until the verification sampling is
completed.

(3) Verification Testing Requirements:

Tokusen must complete a rigorous
verification testing program on the
WWTP sludge to assure that the sludge
does not exceed the maximum levels
specified in paragraph (1) of the
exclusion language. This verification
program operates on two levels. The
first part of the verification testing
program consists of testing the WWTP
sludge for specified indicator
parameters as per paragraph (1) of the
exclusion language. If EPA determines
that the data collected under this
paragraph do not support the data
provided for the petition, the exclusion
will not cover the generated wastes. If
the data from the initial verification
testing program demonstrate that the
leachate meets the delisting levels,
Tokusen may request quarterly testing.
EPA will notify Tokusen in writing, if
and when it may replace the testing
conditions in paragraph (3)(A) with the
testing conditions in (3)(B) of the
exclusion language.

The second part of the verification
testing program is the quarterly testing
of representative samples of WWTP
sludge for all constituents specified in
paragraph (1) of the exclusion language.
EPA believes that the concentrations of
the constituents of concern in the
WWTP sludge may vary over time.
Consequently this program will ensure
that the sludge is evaluated in terms of
variation in constituent concentrations
in the waste over time.

The proposed subsequent testing
would verify that Tokusen operates a
treatment facility where the constituent
concentrations of the WWTP sludge do
not exhibit unacceptable temporal and
spatial levels of toxic constituents. EPA
is proposing to require Tokusen to
analyze representative samples of the
WWTP sludge quarterly during the first
year of waste generation. Tokusen
would begin quarterly sampling 60 days
after the final exclusion as described in
paragraph (3)(B) of the exclusion
language.

EPA, per paragraph 3(C) of the
exclusion language, is proposing to end
the subsequent testing conditions after
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the first year, if Tokusen has
demonstrated that the waste
consistently meets the delisting levels.
To confirm that the characteristics of the
waste do not change significantly over
time, Tokusen must continue to analyze
a representative sample of the waste on
an annual basis. Annual testing requires
analyzing the full list of components in
paragraph (1) of the exclusion language.
If operating conditions change as
described in paragraph (4) of the
exclusion language; Tokusen must
reinstate all testing in paragraph (1) of
the exclusion language. Tokusen must
prove through a new demonstration that
their waste meets the conditions of the
exclusion. If the annual testing of the
waste does not meet the delisting
requirements in paragraph (1), Tokusen
must notify EPA according to the
requirements in paragraph (6) of the
exclusion language. The facility must
provide sampling results that support
the rationale that the delisting exclusion
should not be withdrawn.

4) Chan es in Operating Conditions:

Paragrap 4) of the exclusion
language would allow Tokusen the
flexibility of modifying its processes (for
example, changes in equipment or
change in operating conditions) to
improve its treatment process. However,
Tokusen must prove the effectiveness of
the modified process and request
approval from EPA. Tokusen must
manage wastes generated during the
new process demonstration as
hazardous waste until it has obtained
written approval and paragraph (3) of
the exclusion language is satisfied.

(5) Data Submittals:

To provide appropriate
documentation that Tokusen’s WWTP
sludge is meeting the delisting levels,
Tokusen must compile, summarize, and
keep delisting records on-site for a
minimum of five years. It should keep
all analytical data obtained through
paragraph (3) of the exclusion language
including quality control information
for five years. Paragraph (5) of the
exclusion language requires that
Tokusen furnish these data upon
request for inspection by any employee
or representative of EPA or the State of
Arkansas.

If the proposed exclusion is made
final, it will apply only to 2,000 cubic
yards per year of wastewater treatment
sludge generated at Tokusen after
successful verification testing.

EPA would require Tokusen to file a
new delisting petition under any of the
following circumstances:

(a) If it significantly alters the
manufacturing process treatment system
except as described in paragraph (4) of
the exclusion language;

(b) If it uses any new manufacturing
or production process(es), or
significantly changes from the current
process(es) described in their petition;
or

(c) If it makes any changes that could
affect the composition or type of waste
generated.

Tokusen must manage waste volumes
greater than 2,000 cubic yards per year
of WWTP waste as hazardous until EPA
grants a new exclusion. When this
exclusion becomes final, Tokusen’s
management of the wastes covered by
this petition would be relieved from
Subtitle C jurisdiction, and the WWTP
sludge from Tokusen will be disposed to
the RCRA Subtitle D landfill of Waste
Management Industrial Subtitle D
landfill in North Little Rock, AR.

(6) Re-opener:

The purpose of paragraph (6) of the
exclusion language is to require
Tokusen to disclose new or different
information related to a condition at the
facility or disposal of the waste, if it is
pertinent to the delisting. Tokusen must
also use this procedure if the waste
sample in the annual testing fails to
meet the levels found in paragraph (1).
This provision will allow EPA to
reevaluate the exclusion, if a source
provides new or additional information
to EPA. EPA will evaluate the
information on which EPA based the
decision to see if it is still correct, or if
circumstances have changed so that the
information is no longer correct or
would cause EPA to deny the petition,
if presented.

This provision expressly requires
Tokusen to report differing site
conditions or assumptions used in the
petition in addition to failure to meet
the annual testing conditions within 10
days of discovery. If EPA discovers such
information itself or from a third party,
it can act on it as appropriate. The
language being proposed is similar to
those provisions found in RCRA
regulations governing no-migration
petitions at § 268.6.

EPA believes that it has the authority
under RCRA and the Administrative
Procedures Act (APA), 5 U.S.C. 551
(1978) et seq., to reopen a delisting
decision. EPA may reopen a delisting
decision when it receives new
information that calls into question the
assumptions underlying the delisting.

EPA believes a clear statement of its
authority in delistings is merited in light
of EPA’s experience. See Reynolds
Metals Company at 62 FR 37694 and 62
FR 63458 where the delisted waste
leached at greater concentrations in the
environment than the concentrations
predicted when conducting the TCLP,
thus leading EPA to repeal the delisting.

If an immediate threat to human health
and the environment presents itself,
EPA will continue to address these
situations on a case by case basis. Where
necessary, EPA will make a good cause
finding to justify emergency rulemaking.
See APA section 553 (b).

(7) Notification Requirements

In order to adequately track wastes
that have been delisted, EPA is
requiring that Tokusen provide a one-
time notification to any state regulatory
agency through which or to which the
delisted waste is being carried. Tokusen
must provide this notification 60 days
before commencing this activity.

B. What Happens if Tokusen Violates
the Terms and Conditions?

If Tokusen violates the terms and
conditions established in the exclusion,
EPA will start procedures to withdraw
the exclusion. Where there is an
immediate threat to human health and
the environment, EPA will evaluate the
need for enforcement activities on a
case-by-case basis. EPA expects
Tokusen to conduct the appropriate
waste analysis and comply with the
criteria explained above in paragraph (1)
of the exclusion.

V. Public Comments

A. How May I as an Interested Party
Submit Comments?

EPA is requesting public comments
on this proposed decision. Please send
three copies of your comments. Send
two copies to Ben Banipal, Section
Chief of the Corrective Action and
Waste Minimization Section (6PD-C),
Multimedia Planning and Permitting
Division, Environmental Protection
Agency (EPA), 1445 Ross Avenue,
Dallas, Texas 75202. Send a third copy
to the Hazardous Waste Division,
Arkansas Department of Environmental
Quality, P.O. Box 8913, Little Rock, AR
72118. Identify your comments at the
top with this regulatory docket number:
“EPA-R06—RCRA-2009-0549.” You
may submit your comments
electronically to Youngmoo Kim at
kim.youngmoo@epa.gov.

You should submit requests for a
hearing to Ben Banipal, Section Chief of
the Corrective Action and Waste
Minimization Section (6PD-C),
Multimedia Planning and Permitting
Division, U.S. Environmental Protection
Agency, 1445 Ross Avenue, Dallas,
Texas 75202.

B. How May I Review the Docket or
Obtain Copies of the Proposed
Exclusion?

You may review the RCRA regulatory
docket for this proposed rule at the
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Environmental Protection Agency
Region 6, 1445 Ross Avenue, Dallas,
Texas 75202. It is available for viewing
in EPA Freedom of Information Act
Review Room from 9 a.m. to 4 p.m.,
Monday through Friday, excluding
Federal holidays. Call (214) 665—-6444
for appointments. The public may copy
material from any regulatory docket at
no cost for the first 100 pages, and at
fifteen cents per page for additional
copies.

VI. Statutory and Executive Order
Reviews

Under Executive Order 12866,
“Regulatory Planning and Review” (58
FR 51735, October 4, 1993), this rule is
not of general applicability and
therefore is not a regulatory action
subject to review by the Office of
Management and Budget (OMB). This
rule does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.) because it
applies to a particular facility only.
Because this rule is of particular
applicability relating to a particular
facility, it is not subject to the regulatory
flexibility provisions of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.), or
to sections 202, 204, and 205 of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Pub. L. 104—4). Because this
rule will affect only a particular facility,
it will not significantly or uniquely
affect small governments, as specified in
section 203 of UMRA. Because this rule
will affect only a particular facility, this
proposed rule does not have federalism
implications. It will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, “Federalism,”
(64 FR 43255, August 10, 1999). Thus,
Executive Order 13132 does not apply
to this rule. Similarly, because this rule
will affect only a particular facility, this
proposed rule does not have tribal
implications, as specified in Executive
Order 13175, “Consultation and
Coordination with Indian Tribal
Governments” (65 FR 67249, November

9, 2000). Thus, Executive Order 13175
does not apply to this rule. This rule
also is not subject to Executive Order
13045, “Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant as defined in Executive
Order 12866, and because the Agency
does not have reason to believe the
environmental health or safety risks
addressed by this action present a
disproportionate risk to children. The
basis for this belief is that the Agency
used the DRAS program, which
considers health and safety risks to
children, to calculate the maximum
allowable concentrations for this rule.
This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355 May 22, 2001), because it is
not a significant regulatory action under
Executive Order 12866. This rule does
not involve technical standards; thus,
the requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. As required by
section 3 of Executive Order 12988,
“Civil Justice Reform,” (61 FR 4729,
February 7, 1996), in issuing this rule,
EPA has taken the necessary steps to
eliminate drafting errors and ambiguity,
minimize potential litigation, and
provide a clear legal standard for
affected conduct. The Congressional
Review Act, 5 U.S.C. 801 et seq., as
added by the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report which includes a copy of the
rule to each House of the Congress and
to the Comptroller General of the United
States. Section 804 exempts from
section 801 the following types of rules
(1) rules of particular applicability; (2)
rules relating to agency management or
personnel; and (3) rules of agency
organization, procedure, or practice that
do not substantially affect the rights or
obligations of non-agency parties 5
U.S.C. 804(3). EPA is not required to
submit a rule report regarding this
action under section 801 because this is

a rule of particular applicability.
Executive Order (EO) 12898 (59 FR 7629
(Feb. 16, 1994)) establishes federal
executive policy on environmental
justice. Its main provision directs
federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA has determined that this
proposed rule will not have
disproportionately high and adverse
human health or environmental effects
on minority or low-income populations
because it does not affect the level of
protection provided to human health or
the environment. The Agency’s risk
assessment did not identify risks from
management of this material in a
Subtitle D landfill. Therefore, EPA does
not believe that any populations in
proximity of the landfills used by this
facility should not be adversely affected
by common waste management
practices for this delisted waste.

Lists of Subjects in 40 CFR Part 261

Environmental protection, Hazardous
Waste, Recycling, Reporting and
recordkeeping requirements.

Authority: Sec. 3001(f) RCRA, 42 U.S.C.
6921(f).

Dated: March 17, 2010.
Susan Spalding,
Acting Director, Multimedia Planning and
Permitting Division, Region 6.

For the reasons set out in the

preamble, 40 CFR part 261 is proposed
to be amended as follows:

PART 261—IDENTIFICATION AND
LISTING OF HAZARDOUS WASTE

1. The authority citation for part 261
continues to read as follows:

Authority: 42 U.S.C. 6905, 6912(a), 6921,
6922, and 6938.

2. In Table 1 of Appendix IX of part
261 add the following waste stream in

alphabetical order by facility to read as
follows:
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Appendix IX to Part 261—Waste
Excluded Under § 260.20 and 260.22

TABLE 1—WASTE EXCLUDED FROM NON-SPECIFIC SOURCES

Facility Address Waste description
Tokusen, USA Inc ...... Conway AR .....c.cc.c... Wastewater Treatment Sludge (EPA Hazardous Waste No. FO06) generated at a maximum an-

nual rate of 2,000 cubic yards per calendar year after [insert publication date of the final rule]
will be disposed in Subtitle D landfill.

For the exclusion to be valid, Tokusen must implement a verification testing program that
meets the following paragraphs:

(1) Delisting Levels: All leachable concentrations for those constituents must not exceed the
following levels (mg/l for TCLP). (A) Inorganic Constituents: Antimony—0.4; Arsenic—1.59;
Barium—100; Chromium—5.0; Cobalt—0.8; Copper—91.3; Lead—2.32; Nickel—50.5; Sele-
nium—1.0; Zinc—748. (B) Organic Constituents: Acetone—1950.

(2) Waste Management: (A) Tokusen must manage as hazardous all WWTP sludge generated,
until it has completed initial verification testing described in paragraph (3)(A) and (B), as ap-
propriate, and valid analyses show that paragraph (1) is satisfied and approval is received by
EPA. (B) Levels of constituents measured in the samples of the WWTP sludge that do not
exceed the levels set forth in paragraph (1) are non-hazardous. Tokusen can manage and
dispose of the non-hazardous WWTP sludge according to all applicable solid waste regula-
tions. (C) If constituent levels in a sample exceed any of the Delisting Levels set in para-
graph (1) Tokusen can collect one additional sample and perform expedited analyses to
verify if the constituent exceeds the delisting level. If this sample confirms the exceedance,
Tokusen must, from that point forward, treat all the waste covered by this exclusion as haz-
ardous until it is demonstrated that the waste again meets the levels in paragraph (1).
Tokusen must manage and dispose of the waste generated under Subtitle C of RCRA from
the time that it becomes aware of any exceedance. (D) Upon completion of the verification
testing described in paragraph 3(A) and (B) as appropriate and the transmittal of the results
to EPA, and if the testing results meet the requirements of paragraph (1), Tokusen may pro-
ceed to manage its WWTP sludge as non-hazardous waste. If subsequent Verification Test-
ing indicates an exceedance of the Delisting Levels in paragraph (1), Tokusen must manage
the WWTP sludge as a hazardous waste after it has received approval from EPA as de-
scribed in paragraph (2)(C).

(3) Verification Testing Requirements: Tokusen must perform sample collection and analyses,
including quality control procedures, using appropriate methods. As applicable to the meth-
od-defined parameters of concern, analyses requiring the use of SW—-846 methods incor-
porated by reference in 40 CFR 260.11 must be used without substitution. As applicable, the
SW-846 methods might include Methods 8260B, 1311/8260B, 8270C, 6010B, 7470, 9034A,
ASTMD-4982B, ASTMD-5049, E413.2. Methods must meet Performance Based Measure-
ment System Criteria in Which The Data Quality Objectives are to demonstrate that rep-
resentative samples of sludge meet the delisting levels in paragraph (1). If EPA judges the
process to be effective under the operating conditions used during the initial verification test-
ing, Tokusen may replace the testing required in paragraph (3)(A) with the testing required in
paragraph (3)(B). Tokusen must continue to test as specified in paragraph (3)(A) until and
unless notified by EPA in writing that testing in paragraph (3)(A) may be replaced by para-
graph (3)(B). (A) Initial Verification Testing: After EPA grants the final exclusion, Tokusen
must do the following: (i) Within 60 days of this exclusion becoming final, collect eight sam-
ples, before disposal, of the WWTP sludge. (ii) The samples are to be analyzed and com-
pared against the Delisting Levels in paragraph (1). (iii) Within sixty (60) days after this ex-
clusion becomes final, Tokusen will report initial verification analytical test data for the
WWTP sludge, including analytical quality control information for the first thirty (30) days of
operation after this exclusion becomes final. Tokusen must request in writing that EPA allow
Tokusen to substitute the testing conditions in (3)(B) for (3)(A). (B) Subsequent Verification
Testing: Following written notification by EPA, Tokusen may substitute the testing conditions
in (3)(B) for (3)(A). Tokusen must continue to monitor operating conditions, and analyze two
representative samples of the wastewater treatment sludge for each quarter of operation dur-
ing the first year of waste generation. The samples must represent the waste generated dur-
ing the quarter. If levels of constituents measured in the samples of the WWTP sludge that
do not exceed the levels set forth in paragraph (1) in two consecutive quarters after this ex-
clusion become effective, Tokusen can manage and dispose of the WWTP sludge according
to all applicable solid waste regulations. After the first year of analytical sampling verification
sampling can be performed on a single annual sample of the wastewater treatment sludge.
The results are to be compared to the Delisting Levels in paragraph (1). (C) Termination of
Testing: (i) After the first year of quarterly testing, if the Delisting Levels in paragraph (1) are
met, Tokusen may then request in writing that EPA not require quarterly testing. (ii) Fol-
lowing cancellation of the quarterly testing, Tokusen must continue to test a representative
sample for all constituents listed in paragraph (1) annually.
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TABLE 1—WASTE EXCLUDED FROM NON-SPECIFIC SOURCES—Continued

Facility

Waste description

(4) Changes in Operating Conditions: If Tokusen significantly changes the process described in

its petition or starts any processes that generate(s) the waste that may or could significantly
affect the composition or type of waste generated as established under paragraph (1) (by il-
lustration, but not limitation, changes in equipment or operating conditions of the treatment
process), it must notify EPA in writing; it may no longer handle the wastes generated from
the new process as non-hazardous until the wastes meet the delisting Levels set in para-
graph (1) and it has received written approval to do so from EPA.

(5) Data Submittals: Tokusen must submit the information described below. If Tokusen fails to

submit the required data within the specified time or maintain the required records on-site for
the specified time, EPA, at its discretion, will consider this sufficient basis to reopen the ex-
clusion as described in paragraph 6. Tokusen must: (A) Submit the data obtained through
paragraph(3) to the Section Chief, Corrective Action and Waste Minimization Section, EPA
Region 6, 1445 Ross Avenue, Dallas, Texas 75202-2733, Mail Code, (6PD-C) within the
time specified. (B) Compile records of operating conditions and analytical data from para-
graph (3), summarized, and maintained on-site for a minimum of five years. (C) Furnish
these records and data when EPA or the state of Arkansas requests them for inspection. (D)
Send along with all data a signed copy of the following certification statement, to attest to the
truth and accuracy of the data submitted: Under civil and criminal penalty of law for the mak-
ing or submission of false or fraudulent statements or representations (pursuant to the appli-
cable provisions of the Federal Code, which include, but may not be limited to, 18 U.S.C.
1001 and 42 U.S.C. 6928), | certify that the information contained in or accompanying this
document is true, accurate and complete. As to the (those) identified section(s) of this docu-
ment for which | can not personally verify its (their) truth and accuracy | certify as the com-
pany official having supervisory responsibility for the persons who, acting under my direct in-
structions, made the verification that this information is true, accurate and complete. If any of
this information is determined by EPA in its sole discretion to be false, inaccurate or incom-
plete, and upon conveyance of this fact to the company, | recognize and agree that this ex-
clusion of waste will be void as if it never had effect or to the extent directed by EPA and
that the company will be liable for any actions taken in contravention of the company’s
RCRA and CERCLA obligations premised upon the company’s reliance on the void exclu-
sion.

(6) Re-Opener: (A) If, any time after disposal of the delisted waste, Tokusen possesses or is

otherwise made aware of any environmental data (including but not limited to leachate data
or groundwater monitoring data) or any other data relevant to the delisted waste indicating
that any constituent identified for the delisting verification testing is at level higher than the
delisting level allowed by the Division Director in granting the petition, then the facility must
report the data, in writing, to the Division Director within 10 days of first possessing or being
made aware of that data. (B) If the annual testing of the waste does not meet the delisting
requirements in paragraph (1), Tokusen must report the data in writing to the Division Direc-
tor within 10 days of first possessing or being made aware of that data. (C) If Tokusen fails
to submit the information described in paragraphs (5), (6)(A) or (6)(B) or if any other informa-
tion is received from any source, the Division Director will make a preliminary determination
as to whether the reported information requires EPA action to protect human health and/or
the environment. Further action may include suspending, or revoking the exclusion, or other
appropriate response necessary to protect human health and the environment. (D) If the Di-
vision Director determines that the reported information does require action, EPA’s Division
Director will notify the facility in writing of the actions the Division Director believes are nec-
essary to protect human health and the environment. The notice shall include a statement of
the proposed action and a statement providing the facility with an opportunity to present in-
formation as to why the proposed action by EPA is not necessary. The facility shall have 10
days from the date of the Division Director’s notice to present such information. (E) Following
the receipt of information from the facility described in paragraph (6)(D) or (if) no information
is presented under paragraph(6)(D)) the initial receipt of information described in paragraphs
(5), (6)(A) or (6)(B), the Division Director will issue a final written determination describing
EPA’s actions that are necessary to protect human health and/or the environment. Any re-
quired action described in the Division Director’s determination shall become effective imme-
diately, unless the Division Director provides otherwise.

(7) Notification Requirements: Tokusen must do the following before transporting the delisted

waste. Failure to provide this notification will result in a violation of the delisting petition and
a possible revocation of the decision. (A) Provide a one-time written notification to any state
Regulatory Agency to which or through which it will transport the delisted waste described
above for disposal, 60 days before beginning such activities. (B) Update one-time written no-
tification, if it ships the delisted waste into a different disposal facility. (C) Failure to provide
this notification will result in a violation of the delisting variance and a possible revocation of
the decision.
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DEPARTMENT OF THE INTERIOR
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50 CFR Part 17

[Docket No. FWS-R8-ES-2009-0019]
[MO 92210-0-0008 B2]

RIN 1018-AV91

Endangered and Threatened Wildlife
and Plants; Listing Casey’s June
Beetle as Endangered and Designation
of Critical Habitat

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; reopening of
comment period, notice of availability
of draft economic analysis, and
amended required determinations.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce the
reopening of the comment period on our
July 9, 2009, proposed listing and
critical habitat designation for Casey’s
June beetle (Dinacoma caseyi) under the
Endangered Species Act of 1973, as
amended (Act). We also announce the
availability of the draft economic
analysis (DEA), and an amended
required determinations section of the
proposal. We are reopening the
comment period for an additional 30
days to allow all interested parties an
opportunity to comment simultaneously
on the proposed listing and critical
habitat designation, the DEA, and the
amended required determinations
section. If you submitted comments
previously, you do not need to resubmit
them because we have already
incorporated them into the public
record and will fully consider them in
preparation of the final rule.

DATES: We will consider comments that
we receive on or before April 30, 2010.

ADDRESSES: You may submit comments
by one of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments to
Docket No. FWS-R8-ES—-2009-0019.

¢ U.S. mail or hand-delivery: Public
Comments Processing, Attn: FWS—R8—
ES-2009-0019; Division of Policy and
Directives Management; U.S. Fish and
Wildlife Service; 4401 N. Fairfax Drive,
Suite 222; Arlington, VA 22203.

We will post all comments on http://
www.regulations.gov. This generally
means that we will post any personal
information you provide us (see the

Public Comments section below for
more information).

FOR FURTHER INFORMATION CONTACT: ]im
Bartel, Field Supervisor, U.S. Fish and
Wildlife Service, Carlsbad Fish and
Wildlife Office, 6010 Hidden Valley
Road, Suite 101, Carlsbad, CA 92011;
telephone (760) 431-9440; facsimile
(760) 431-5901. If you use a
telecommunications device for the deaf
(TDD), call the Federal Information
Relay Service (FIRS) at (800) 877—8339.
SUPPLEMENTARY INFORMATION:

Public Comments

We intend that any final action
resulting from the proposed rule will be
based on the best scientific data
available and will be as accurate and as
effective as possible. Therefore, we
request comments or information from
the public, other concerned government
agencies, the scientific community,
industry, or other interested party
during this reopened comment period
on the proposed rule to list the Casey’s
June beetle (Dinacoma caseyi) with
critical habitat that was published in the
Federal Register on July 9, 2009 (74 FR
32857), including the DEA of the
proposed critical habitat designation
and the amended required
determinations section provided in this
document. We are particularly
interested in comments concerning:

(1) Any available information on
known or suspected threats and
proposed or ongoing projects with the
potential to threaten Casey’s June beetle,
specifically:

(a) The present or threatened
destruction, modification or curtailment
of its habitat or range;

(b) Overutilization for commercial,
recreational, scientific, or educational
purposes;

(c) Disease or predation;

(d) The inadequacy of existing
regulatory mechanisms; and

(e) Other natural or manmade factors
affecting its continued existence.

(2) Additional information concerning
the range, distribution, and population
size of this species, including the
locations of any additional populations
of this species.

(3) The reasons why we should or
should not designate habitat as “critical
habitat” under section 4 of the
Endangered Species Act of 1973, as
amended (Act; 16 U.S.C. 1531 et seq.),
including whether there are threats to
Casey’s June beetle from human activity,
the degree of which can be expected to
increase due to the designation, and
whether that increase in threat
outweighs the benefit of designation,
such that the designation of critical
habitat is not prudent.

(4) Specific information on areas that
provide habitat for Casey’s June beetle
that we did not discuss in the proposed
rule, whether such areas contain the
physical and biological features
essential to the conservation of Casey’s
June beetle, and what special
management considerations or
protections may be required to maintain
or enhance the essential features.

(5) Land-use designations and current
or planned activities in the subject areas
and their possible impacts on proposed
critical habitat.

(6) Any foreseeable economic,
national security, or other relevant
impact that may result from designating
particular areas as critical habitat, and,
in particular, any impacts to small
entities (such as small businesses or
small governments), and the benefits of
including or excluding areas from the
proposed designation that exhibit these
impacts.

(7) Whether any particular area being
proposed as critical habitat should be
excluded under section 4(b)(2) of the
Act, and whether the benefits of
potentially excluding any particular
area outweigh the benefits of including
that area under section 4(b)(2) of the
Act.

(8) Whether inclusion of tribal lands
of the Agua Caliente Band of Cahuilla
Indians of the Agua Caliente Indian
Reservation, California (preferred name
“Agua Caliente Band of Cahuilla
Indians”), in Riverside County is
appropriate and why.

(9) The likelihood of adverse social
reactions to the designation of critical
habitat, and how the consequences of
such reactions, if they occur, would
relate to the conservation of the species
and regulatory benefits of the proposed
critical habitat designation.

(10) Information on the extent to
which the description of potential
economic impacts in the DEA is
complete and accurate.

(11) The potential effects of climate
change on this species and its habitat
and whether the critical habitat may
adequately account for these potential
effects.

(12) Whether our approach to
designating critical habitat could be
improved or modified in any way to
provide an opportunity for greater
public participation and understanding,
or to assist us in accommodating public
concerns and comments.

If you submitted comments or
information on the proposed rule (74 FR
32857) during the initial comment
period from July 9, 2009, to September
8, 2009, please do not resubmit them.
These comments are included in the
public record for this rulemaking, and
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we will fully consider them in the
preparation of our final determination.
Our final determination concerning
listing the Casey’s June beetle as an
endangered species and designating
critical habitat will take into
consideration all written comments and
any additional information we receive
during both comment periods. On the
basis of public comments, we may,
during the development of our final
determination, find that areas within the
proposed critical habitat designation do
not meet the definition of critical
habitat, that some modifications to the
described boundaries are appropriate, or
that areas may or may not be
appropriate for exclusion under section
4(b)(2) of the Act.

You may submit your comments and
materials concerning the proposed rule
and the DEA associated with the
proposed critical habitat designation by
one of the methods listed in the
ADDRESSES section.

If you submit a comment via http://
www.regulations.gov, your entire
submission—including any personal
identifying information—will be posted
on the website. If your submission is
made via hard copy that includes
personal identifying information, you
may request at the top of your document
that we withhold this information from
public review. However, we cannot
guarantee that we will be able to do so.
We will post all hardcopy comments on
http://www.regulations.gov. Please
include sufficient information with your
comments to allow us to verify any
scientific or commercial information
you include.

Comments and materials we receive,
as well as supporting documentation
used to prepare this notice, will be
available for public inspection on http://
www.regulations.gov, or by
appointment, during normal business
hours, at the U.S. Fish and Wildlife
Service, Carlsbad Fish and Wildlife
Office (see FOR FURTHER INFORMATION
CONTACT). You may obtain copies of the
proposed listing and proposed critical
habitat (74 FR 32857) and the DEA on
the Internet at http://
www.regulations.gov at Docket No.
FWS-R8-ES-2009-0019, or by mail from
the Carlsbad Fish and Wildlife Office
(see FOR FURTHER INFORMATION CONTACT).

Background

It is our intent to discuss only those
topics directly relevant to the proposed
designation of critical habitat for Casey’s
June beetle in this document. For more
detailed information on the taxonomy,
biology, and ecology of Casey’s June
beetle, please refer to the 90—day finding
on the petition to list the species under

the Act, published in the Federal
Register on August 8, 2006 (71 FR
44960); the 12—month finding,
published in the Federal Register on
July 5, 2007 (72 FR 36635); or the
proposed listing and designation of
critical habitat rule, published in the
Federal Register on July 9, 2009 (74 FR
32857). Alternatively, you may contact
the Carlsbad Fish and Wildlife Office
(see FOR FURTHER INFORMATION CONTACT).
Section 3 of the Act defines critical
habitat as “(i) the specific areas within
the geographical area occupied by the
species, at the time it is listed in
accordance with... [the Act], on which
are found those physical or biological
features (I) essential to the conservation
of the species and (II) which may
require special management
considerations or protection; and (ii)
specific areas outside the geographical
area occupied by the species at the time
it is listed . . . upon a determination by
the Secretary that such areas are
essential for the conservation of the
species” (16 USC 1532(5)(A)). If the
proposed rule is made final, section 7 of
the Act will prohibit destruction or
adverse modification of critical habitat
by any activity funded, authorized, or
carried out by any Federal agency.
Federal agencies proposing actions that
may affect critical habitat must consult
with us on the effects of their proposed
actions, under section 7(a)(2) of the Act.

Draft Economic Analysis

Section 4(b)(2) of the Act requires that
we designate critical habitat based upon
the best scientific and commercial data
available, after taking into consideration
the economic impact, impact on
national security, or any other relevant
impact of specifying any particular area
as critical habitat.

We prepared a DEA (Industrial
Economics Inc. 2010) that identifies and
analyzes the potential impacts
associated with the proposed
designation of critical habitat for Casey’s
June beetle that we published in the
Federal Register on July 9, 2009 (74 FR
32857). The DEA quantifies the
economic impacts of all potential
conservation efforts for Casey’s June
beetle; some of these costs will likely be
incurred regardless of whether or not we
finalize the critical habitat. The
economic impact of the proposed
critical habitat designation is analyzed
by comparing scenarios both “with
critical habitat” and “without critical
habitat.” The “without critical habitat”
scenario represents the baseline for the
analysis, considering protections that
are already in place for the species or
that will be in place for the species
upon listing (such as protections under

the Act and other Federal, State, and
local regulations). The baseline,
therefore, represents the costs incurred
regardless of whether critical habitat is
designated. The “with critical habitat”
scenario describes the incremental
impacts associated specifically with the
designation of critical habitat for the
species. The incremental conservation
efforts and associated impacts are those
not expected to occur absent the critical
habitat designation for Casey’s June
beetle. In other words, the incremental
costs are those attributable solely to the
designation of critical habitat above and
beyond the baseline costs. The DEA also
discusses the potential benefits
associated with the designation of
critical habitat, but does not monetize
these benefits. The incremental impacts
are the impacts we may consider in the
final designation of critical habitat when
evaluating the benefit of excluding
particular areas under section 4(b)(2) of
the Act. The analysis forecasts both
baseline and incremental impacts likely
to occur if we finalize the proposed
designation of critical habitat.

The primary intended benefit of
critical habitat is to support the
conservation of endangered and
threatened species, such as the Casey’s
June beetle. Thus, attempts to develop
monetary estimates of the benefits of
this proposed critical habitat
designation would focus on the public’s
willingness to pay to achieve the
conservation benefits to the beetle
resulting from this designation.
Quantification and monetization of
species conservation benefits requires
information on the incremental change
in the probability of Casey’s June beetle
conservation that is expected to result
from the designation. No studies exist
that provide such information for this
species. Even if this information existed,
the published valuation literature does
not support monetization of incremental
changes in conservation probability for
this species. Because it is not possible
to determine the probability that
benefits will occur in this instance, the
Service has decided not to include such
estimates in the DEA. Rather than rely
on economic measures, the Service
believes that the direct benefits of the
proposed rule are best expressed in
biological terms that can be weighed
against the expected cost impacts of the
rulemaking.

The DEA (made available with the
publication of this notice and referred to
throughout this document unless
otherwise noted) estimates the
foreseeable economic impacts of the
proposed critical habitat designation for
Casey’s June beetle. The economic
analysis identifies potential incremental
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costs as a result of the proposed critical
habitat designation, which are those
costs attributed to critical habitat over
and above those baseline costs
associated solely with the listing. It also
discusses the potential economic
benefits of the proposed designation.
The DEA describes economic impacts of
Casey’s June beetle conservation efforts
associated with the following categories
of activity: (1) residential and
commercial development, (2) tribal
activities, (3) flood control activities,
and (4) recreational activities.

Baseline economic impacts are those
impacts that result from listing and
other conservation efforts for Casey’s
June beetle. Conservation efforts related
to development activities constitute the
majority of total baseline costs
(approximately 80 percent) in areas of
proposed critical habitat. Impacts to
flood control activities comprise the
remaining approximately 20 percent of
impacts. Total future baseline impacts
are estimated to be $12,703,600
($1,182,600 annualized) in present
value terms using a 7 percent discount
rate over the next 20 years (2010 to
2029) in areas proposed as critical
habitat (Industrial Economics Inc. 2010,
pp- ES-7).

Almost all incremental impacts
attributed to the proposed critical
habitat designation are expected to be
related to development activities
(approximately 100 percent). The DEA
estimates total potential incremental
economic impacts in areas proposed as
critical habitat over the next 20 years
(2010 to 2029) to be $9,792,270
($924,131 annualized) in present value
terms using a 7 percent discount rate
(Industrial Economics Inc. 2010, p. ES-
8). This value is based on an assumption
of total avoidance of designated areas
and thus represents the upper-bound
potential cost for each project. As such,
it likely overstates the expected absolute
cost of future actions to protect critical
habitat.

The DEA considers both economic
efficiency and distributional effects. In
the case of habitat conservation,
efficiency effects generally reflect the
“opportunity costs” associated with the
commitment of resources to comply
with habitat protection measures (such
as lost economic opportunities
associated with restrictions on land
use). The DEA also addresses how
potential economic impacts are likely to
be distributed, including an assessment
of any local or regional impacts of
habitat conservation and the potential
effects of conservation activities on
government agencies, private
businesses, and individuals. The DEA
measures lost economic efficiency

associated with residential and
commercial development and public
projects and activities, such as
economic impacts on water
management and transportation
projects, Federal lands, small entities,
and the energy industry. Decision-
makers can use this information to
assess whether the effects of the critical
habitat designation might unduly
burden a particular group or economic
sector.

Required Determinations—Amended

In our proposed rule that published in
the Federal Register on July 9, 2009 (74
FR 32857), we indicated we would defer
our determination of compliance with
several statutes and Executive Orders
until the information concerning
potential economic impacts of the
designation and potential effects on
landowners and stakeholders became
available in the DEA. We have now
made use of the DEA to make these
determinations. In this document, we
affirm the information in our proposed
rule concerning Executive Order (E.O.)
12866 (Regulatory Planning and
Review), E.O. 13132 (Federalism), E.O.
12988 (Civil Justice Reform), the
Paperwork Reduction Act, the National
Environmental Policy Act, the
President’s memorandum of April 29,
1994, “Government-to-Government
Relations with Native American Tribal
Governments” (59 FR 22951), and E.O.
12630 (Takings). However, based on the
DEA data, we revised our required
determinations concerning the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), the Unfunded Mandates Reform
Act (2 U.S.C. 1501 et seq.), and E.O.
13211 (Energy Supply, Distribution, or
Use).

Regulatory Flexibility Act (5 U.S.C. 601
et seq.)

Under the Regulatory Flexibility Act
(RFA) (5 U.S.C. 601 et seq.), as amended
by the Small Business Regulatory
Enforcement Fairness Act (5 U.S.C.
802(2)), whenever an agency is required
to publish a notice of rulemaking for
any proposed or final rule, it must
prepare and make available for public
comment a regulatory flexibility
analysis that describes the effect of the
rule on small entities (i.e., small
businesses, small organizations, and
small government jurisdictions), as
described below. However, no
regulatory flexibility analysis is required
if the head of an agency certifies the rule
will not have a significant economic
impact on a substantial number of small
entities. Based on our DEA of the
proposed critical habitat designation,
we provide our analysis for determining

whether the proposed designation
would result in a significant economic
impact on a substantial number of small
entities. Based on comments we receive,
we may revise this determination as part
of a final rulemaking.

According to the Small Business
Administration, small entities include
small organizations, such as
independent nonprofit organizations;
small governmental jurisdictions,
including school boards and city and
town governments that serve fewer than
50,000 residents; and small businesses
(13 CFR 121.201). Small businesses
include manufacturing and mining
concerns with fewer than 500
employees, wholesale trade entities
with fewer than 100 employees, retail
and service businesses with less than $5
million in annual sales, general and
heavy construction businesses with less
than $27.5 million in annual business,
special trade contractors doing less than
$11.5 million in annual business, and
agricultural businesses with annual
sales less than $750,000. To determine
if potential economic impacts to these
small entities are significant, we
considered the types of activities that
might trigger regulatory impacts under
the proposed designation as well as
types of project modifications that may
result. In general, the term significant
economic impact is meant to apply to a
typical small business firm’s business
operations.

To determine if the proposed
designation of critical habitat for Casey’s
June beetle would affect a substantial
number of small entities, we consider
the number of small entities affected
within particular types of economic
activities, such as residential and
commercial development. In order to
determine whether it is appropriate for
our agency to certify that this rule
would not have a significant economic
impact on a substantial number of small
entities, we considered each industry or
category individually. If we finalize this
proposed listing and proposed critical
habitat designation, Federal agencies
must consult with us under section 7 of
the Act if their activities may affect the
species or the designated critical
habitat. Incremental impacts to small
entities may occur as a direct result of
a required consultation under section 7
of the Act. Additionally, even in the
absence of a Federal nexus, indirect
incremental impacts may still result
because, for example, a city may request
project modifications due to the
designation of critical habitat via its
review under the California
Environmental Quality Act (CEQA).

In the DEA of the proposed critical
habitat designation, we evaluate the
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potential economic effects on small
business entities resulting from
implementation of conservation actions
related to the proposed critical habitat
for Casey’s June beetle. The DEA
identifies the estimated incremental
impacts associated with the proposed
rulemaking as described in Appendix A
of the DEA, and evaluates the potential
for economic impacts related to activity
categories including residential and
commercial development, tribal
activities, flood control activities, and
recreational activities (Industrial
Economics, Inc. 2010). The DEA
concludes that the incremental impacts
resulting from this rulemaking that may
be borne by small businesses will be
associated only with development.
Incremental impacts are either not
expected for the other types of activities
considered or, if expected, will not be
borne by small entities.

As discussed in Appendix A of the
DEA, the only impacts of the proposed
rule on small businesses would
potentially result from lost land values
associated with the identified
development projects. In the 20—year
timeframe for the analysis, three
developers may experience impacts.
The potential incremental costs are
expected to vary by project, depending
on the size and the value of the land.
The total annualized incremental
impacts are forecast at approximately
$965,000 (discounted at 7 percent). The
SBREFA analysis estimates that three
small businesses may be affected by the
designation of critical habitat (Industrial
Economics, Inc. 2010, pp. A-3—A-6).
Because only three small businesses
may be affected, we do not find that the
number of small entities that would be
significantly affected is substantial.

In summary, we considered whether
the proposed rule would result in a
significant economic impact on a
substantial number of small entities. For
the above reasons and based on
currently available information, we
certify that, if adopted, the proposed
critical habitat would not have a
significant economic impact on a
substantial number of small entities.
Therefore, an initial regulatory
flexibility analysis is not required.

Unfunded Mandates Reform Act (2
U.S.C. 1501 et seq.)

In accordance with the Unfunded
Mandates Reform Act (2 U.S.C. 1501),
we make the following findings:

(a) This rule would not produce a
Federal mandate. In general, a Federal
mandate is a provision in legislation,
statute, or regulation that would impose
an enforceable duty upon State, local, or
Tribal governments, or the private

sector, and includes both “Federal
intergovernmental mandates” and
“Federal private sector mandates.”
These terms are defined in 2 U.S.C.
658(5)-(7). “Federal intergovernmental
mandate” includes a regulation that
“would impose an enforceable duty
upon State, local, or Tribal
governments,” with two exceptions. It
excludes “a condition of federal
assistance.” It also excludes “a duty
arising from participation in a voluntary
Federal program,” unless the regulation
“relates to a then-existing Federal
program under which $500,000,000 or
more is provided annually to State,
local, and Tribal governments under
entitlement authority,” if the provision
would “increase the stringency of
conditions of assistance” or “place caps
upon, or otherwise decrease, the Federal
Government’s responsibility to provide
funding” and the State, local, or Tribal
governments “lack authority” to adjust
accordingly. “Federal private sector
mandate” includes a regulation that
“would impose an enforceable duty
upon the private sector, except (i) a
condition of Federal assistance; or (ii) a
duty arising from participation in a
voluntary Federal program.”

The designation of critical habitat
does not impose a legally binding duty
on non-Federal Government entities or
private parties. Under the Act, the only
regulatory effect is that Federal agencies
must ensure that their actions do not
destroy or adversely modify critical
habitat under section 7. Designation of
critical habitat may indirectly impact
non-Federal entities that receive Federal
funding, assistance, or permits, or that
otherwise require approval or
authorization from a Federal agency for
an action may be indirectly impacted by
the designation of critical habitat.
However, the legally binding duty to
avoid destruction or adverse
modification of critical habitat rests
squarely on the Federal agency.
Furthermore, to the extent that non-
Federal entities are indirectly impacted
because they receive Federal assistance
or participate in a voluntary Federal aid
program, the Unfunded Mandates
Reform Act would not apply, nor would
critical habitat shift the costs of the large
entitlement programs listed above on to
State governments.

(b) As discussed in the DEA of the
proposed designation of critical habitat
for Casey’s June beetle, we do not
believe that the rule would significantly
or uniquely affect small governments
because it would not produce a Federal
mandate of $100 million or greater in
any year; that is, it is not a “significant
regulatory action” under the Unfunded
Mandates Reform Act. The DEA

concludes incremental impacts may
occur due to project modifications that
may need to be made for development
and flood control activities; however,
these are not expected to affect small
governments. Incremental impacts
stemming from various species
conservation and development controls
are expected to be borne by the
Riverside County Flood Control and
Water Conservation District (FCWCD),
which is not considered a small
government based on the county’s
population. Consequently, we do not
believe that the critical habitat
designation would significantly or
uniquely affect small government
entities. As such, a Small Government
Agency Plan is not required.

Executive Order 13211—Energy Supply,
Distribution, and Use

On May 18, 2001, the President issued
E.O. 13211 on regulations that
significantly affect energy supply,
distribution, and use. Executive Order
13211 requires agencies to prepare
Statements of Energy Effects when
undertaking certain actions. The OMB’s
guidance for implementing this
Executive Order outlines nine outcomes
that may constitute “a significant
adverse effect” when compared to no
regulatory action. As discussed in
Appendix A, the DEA finds that none of
these criteria are relevant to this
analysis. The DEA identified no
potentially affected entities involved in
the production of energy, and a
Statement of Energy Effects is therefore
not required.
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document is available on the Internet at
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INFORMATION CONTACT section).
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The authority for this action is the
Endangered Species Act of 1973 as
amended (16 U.S.C. 1531 et seq.).

Dated: March 23, 2010
Will Shafroth,

Acting Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. 2010-7131 Filed 3—30-10; 8:45 am]
BILLING CODE 4310-55-S
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Endangered and Threatened Wildlife
and Plants; 12-Month Finding on a
Petition to List the Tucson Shovel-
Nosed Snake (Chionactis occipitalis
klauberi) as Threatened or Endangered
with Critical Habitat

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of 12—-month petition
finding.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce a
12—month finding on a petition to list
the Tucson shovel-nosed snake
(Chionactis occipitalis klauberi) as
threatened or endangered with critical
habitat under the Endangered Species
Act of 1973, as amended (Act). After
review of the best scientific and
commercial information available, we
find that listing the Tucson shovel-
nosed snake as threatened or
endangered throughout its range is
warranted. Currently, however, listing
the Tucson shovel-nosed snake is
precluded by higher priority actions to
amend the Lists of Endangered and
Threatened Wildlife and Plants. Upon
publication of this 12-month petition
finding, we will add the Tucson shovel-
nosed snake to our candidate species
list. We will develop a proposed rule to
list the Tucson shovel-nosed snake as
our priorities allow. We will make any
determination on critical habitat during
development of the proposed rule.
DATES: The finding announced in this
document was made on March 31, 2010.
ADDRESSES: This finding is available on
the Internet at http://
www.regulations.gov at Docket Number
FWS-R2-ES-2009-0070. Supporting
documentation we used in preparing
this finding is available for public
inspection, by appointment, during
normal business hours by contacting the
U.S. Fish and Wildlife Service, Arizona
Ecological Services Office, 2321 West
Royal Palm Road, Suite 103, Phoenix,
AZ 85021-4951. Please submit any new
information, comments, or questions
concerning this finding to the above
address.

FOR FURTHER INFORMATION CONTACT:
Steve Spangle, Field Supervisor,
Arizona Ecological Services Office (see
ADDRESSES) (telephone 602-242-0210;
facsimile 602-242-2513). If you use a

telecommunications device for the deaf
(TDD), please call the Federal
Information Relay Service (FIRS) at 800-
877-8339.

SUPPLEMENTARY INFORMATION:

Background

Section 4(b)(3)(B) of the Endangered
Species Act of 1973, as amended (Act)
(16 U.S.C. 1531 et seq.), requires that,
for any petition containing substantial
scientific or commercial information
indicating that listing the species may
be warranted, we make a finding within
12 months of the date of receipt of the
petition. In this finding we determine
that the petitioned action is: (a) Not
warranted, (b) warranted, or (c)
warranted, but immediate proposal of a
regulation implementing the petitioned
action is precluded by other pending
proposals to determine whether species
are threatened or endangered, and
expeditious progress is being made to
add or remove qualified species from
the Lists of Endangered and Threatened
Wildlife and Plants. Section 4(b)(3)(C) of
the Act requires that we treat a petition
for which the requested action is found
to be warranted but precluded as though
resubmitted on the date of such finding,
that is, requiring a subsequent finding to
be made within 12 months. We must
publish these 12-month findings in the
Federal Register.

Previous Federal Actions

We received a petition, dated
December 15, 2004, from the Center for
Biological Diversity requesting that we
list the Tucson shovel-nosed snake as
threatened or endangered throughout its
range and designate critical habitat
within its range in the United States.
The petition, which was clearly
identified as such, contained detailed
information on the natural history,
biology, current status, and distribution
of the Tucson shovel-nosed snake. It
also contained information on what the
petitioner reported as potential threats
to the subspecies from urban
development, agricultural practices,
collecting, inadequacy of existing
regulations, drought, and climate
change. In response to the petitioner’s
requests, we sent a letter to the
petitioner, dated September 7, 2005,
explaining that, due to funding
constraints in fiscal year 2005, we
would not be able to address the
petition in a timely manner. On
February 28, 2006, the petitioner filed a
60—day notice of intent to sue (NOI) the
Department of the Interior for failure to
issue 90-day and 12—-month findings,
and a proposed listing rule, as
appropriate, in response to the petition
as required by 16 U.S.C. 1533(b)(3)(A)

and (B). In response to the NOI, we
agreed to submit a 90—day finding to the
Federal Register as expeditiously as
possible.

On July 29, 2008, we made our 90—
day finding that the petition presented
substantial scientific information
indicating that listing the Tucson
shovel-nosed snake (Chionactis
occipitalis klauberi) may be warranted.
The finding and our initiation of a status
review was published in the Federal
Register on July 29, 2008 (73 FR 43905).

This notice constitutes the 12-month
finding on the December 15, 2004,
petition to list the Tucson shovel-nosed
snake as threatened or endangered.

Species Information
Species Description

The Tucson shovel-nosed snake is a
small snake (250—425 millimeters (mm)
(9.84-16.73 inches (in) total length) in
the family Colubridae, with a shovel-
shaped snout, an inset lower jaw, and
coloring that mimics coral snakes
(Mahrdt et al. 2001, p. 731.1). The most
notable features of the Tucson shovel-
nosed snake distinguishing it from the
other subspecies are (a) the red
crossbands suffused with dark pigment,
making them appear brown or partly
black, and (b) both black and red
crossbands not encircling the body
(Center for Biological Diversity 2004, p.
2).

Taxonomy

In considering taxonomic data, the
Service relies “on standard taxonomic
distinctions and the biological expertise
of the Department and the scientific
community concerning the relevant
taxonomic group” (50 CFR §424.11(a))
and “on the basis of the best scientific
and commercial information” (50 CFR
§424.11(b)). The Service, not any
professional organization or expert,
bears the responsibility for deciding
what taxonomic entities are to be
protected under the Act. We address
any conflicting information or expert
opinion by carefully evaluating the
underlying scientific information and
weighing its reliability and adequacy
according to the considerations of the
Act and our associated policies and
procedures and using the best scientific
information available.

Taxonomic nomenclature for the
Tucson shovel-nosed snake has changed
over time. The snake was first described
as a subspecies, Sonora occipitalis
klauberi, by Stickel in 1941 (p. 138).
The genus was changed to Chionactis
two years later (Stickel 1943, pp. 122—
123). Since being described, the Tucson
shovel-nosed snake has been widely
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accepted as a subspecies (Klauber 1951,
p. 187; Stebbins 2003, p. 394; Crother
2008a, p. 48; Collins and Taggart 2009,
p. 28), and is one of four currently
recognized subspecies of the Western
shovel-nosed snake, Chionactis
occipitalis (Crother 2008a, p. 48; Collins
and Taggart 2009, p. 28).

In our 90—day finding for this petition
(73 FR 43905), we determined that a
recent study of genetic variation of
mitochondrial DNA (Wood et al. 2006,
hereafter Wood et al. 2008) found
significant geographical structuring
suggesting two distinct subspecies of
Western shovel-nosed snake rather than
four, combining western populations of
Chionactis occipitalis occipitalis, the
Mojave shovel-nosed snake, with
Chionactis occipitalis talpina, the
Nevada shovel-nosed snake; and
southeastern populations of C. o.
occipitalis with Chionactis occipitalis
annulata, the Colorado Desert shovel-
nosed snake, and C. o. klauberi.
However, this study’s inference was
based on a single genetic marker of
mitochondrial DNA and did not include
examination of nuclear markers, which
would more fully elucidate our
understanding of the taxonomic
standing of this subspecies. Therefore,
in our 90—day finding, we continued to
accept the currently recognized
arrangement of subspecies, which
includes C. o. klauberi (Mardt et al.
2001).

Additionally, the petition requested
that the Service consider an “intergrade
zone” between the Tucson shovel-nosed
snake and the Colorado Desert shovel-
nosed snake as part of the Tucson
shovel-nosed snake’s range. An
intergrade zone is an area of overlap
between the ranges of two subspecies
where individuals may possess
intermediate characters (attributes or
features that distinguish a subspecies,
such as coloration) or traits of both
subspecies. It is generally recognized
and accepted by practitioners of
subspecies taxonomy that intergrade
zones may exist between the ranges of
two subspecies where the diagnostic
characters of both subspecies may be
found (Mayr 1942, p. 107; Huxley 1943,
p- 210-211; Mayr 1963, p. 368; Mayr
1969, pp. 193-196; Mayr 1970, pp. 219—
226; Wake 1997, Pp. 7761-7762;
Rodriguez-Robles and De Jesus-Escobar
2000, p. 42; Isaac et al. 2004, p. 465;
Krysko and Judd 2006, p. 18; Wake
2006, p. 12). Current practice in the
scientific literature is to objectively
describe the ranges of different
subspecies and any intergrade zones
between them with narrative
descriptions, maps, or both (e.g., Wake
1997, pp. 7761-7767; Rodriguez-Robles

and De Jesus-Escobar 2000, Fig. 1;,
Mabhrdt et al. 2001, p. 731.2; Leache and
Reeder 2002, p. 202; Krysko and Judd
2006, p. 18; Wake 2006, p. 11).
Following this practice, intergrade
zones are identified, but not assigned to
either of the subspecies. As such, we
find that including all shovel-nosed
snakes within the intergrade zone into
the subspecies taxon of the Tucson
shovel-nosed snake would not be
consistent with current scientific
practice in describing the ranges of
subspecies and the intergrade zone
between them, and, therefore, we do not
consider shovel-nosed snakes within the
intergrade zone to be members of the
Tucson shovel-nosed snake subspecies.

In order to be compliant with 50 CFR
424.11(a) and to understand the
taxonomic entity to consider for listing,
the Service requested review and input
on the issue of taxonomic classification
and distribution of the Tucson shovel-
nosed snake from nine individuals with
biological and taxonomic expertise and
background in this issue. Of the nine,
six provided comments and input on
specific questions we asked regarding
the issue of determining species and
subspecies, taxonomic classification,
and geographical ranges (including the
location of the boundary between the
Tucson shovel-nosed snake and the
intergrade zone) based on recent and
historical studies and publications
related to Tucson shovel-nosed snake
taxonomic classification.

We considered publications by
Collins and Taggart (2009), Crother
(2008a), Wood et al. (2008), Rosen
(2003), Mahrdt et al. (2001), Klauber
(1951), and the input from our solicited
review by current experts in the field
(four herpetological taxonomists and
two C. occipitalis experts). The four
herpetological taxonomists believed
that, based on the most recent genetic
work by Wood et al. (2008) using
mitochondrial DNA, the subspecies C. o.
klauberi does not warrant taxonomic
recognition (Boundy 2008, p. 2;
Burbrink 2008, p. 2; Crother 2008b, p.
2; Frost 2008, p. 2). They suggested,
based on Wood et al. (2008), that two
lineages of C. occipitalis exist in the
northwestern and southeastern portions
of the species’ range, which are not
consistent with the current subspecies
designations and their current ranges.
Three of the taxonomists, plus one of
the species experts, suggested additional
studies using nuclear DNA markers or
microsatellites (numerous short
segments of DNA that are distributed
throughout the genetic material of an
organism) were needed to determine if
C. o. klauberi is distinct, and if so,
where the boundaries of its range are

actually located (Boundy 2008, p. 3;
Burbrink 2008, p. 2; Crother 2008b, p.
3; Holm 2008, p. 2).

The two species experts believed that
there is some agreement between
morphological and mitochondrial DNA
data, and supported acknowledging C.
o. klauberi as a unique taxonomic entity
(Holm 2008, p. 1; Rosen 2008a, pp. 6—
12). One of the experts suggested a range
similar to the one that is currently
recognized for klauberi (Holm 2008, p.
5) and the other, although
recommending retaining the current
subspecies boundaries, acknowledged
that the genetic data, as represented by
nesting clades in Wood et al. (2008),
argue for a much larger range that
includes eastern populations of C. o.
annulata (Rosen 2008a, p. 11).

According to most phylogenetic
species concepts, the taxonomists
(Boundy 2008, Burbrink 2008, Crother
2008b, Frost 2008) are using a criterion
for species, not subspecies, and all four
of these reviewers acknowledge that,
following this reasoning, they do not
believe subspecies are real biological
units and that the concept of subspecies
is antiquated. However, the Act
recognizes conservation concern below
the level of species by defining “species’
to include subspecies and vertebrate
Distinct Population Segments.
Published lists of reptile and amphibian
taxa, including those authored by our
taxonomic peer reviewers (for example,
Crother 2008a, Collins and Taggart 2009
(F. Burbrink is an author on the snake
section)), still include subspecies, and
the International Code of Zoological
Nomenclature (ICZN), a universally
accepted system of nomenclature (Frost
et al. 2009, pp. 136-137), includes
articles pertaining to the naming of
subspecies (ICZN 1999). Therefore, we
continue to recognize subspecies as
unique taxonomic entities, including
the Tucson shovel-nosed snake.

Additionally, mitochondrial DNA, as
analyzed by Wood et al. (2008),
represents a single genetic locus that
accumulates mutations relatively
slowly, and therefore differences
between groups based on mitochondrial
DNA typically reflect historical
separation of groups rather than more
recent population-level differences
(Fallon 2007a, p. 1191). As a result,
differentiation at mitochondrial genes
reflects deep historical separation rather
than more recent divergence, and does
not reflect evolutionary difference
shaped by the organism’s ecology and
environment (Fallon 2007a, p. 1191).
Genetic differences among groups that
have experienced more recent
separation (such as those below the
species level) may require combinations

”
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of markers and/or additional genetic
data to reveal variation, if it exists
(Fallon 2007a, p. 1192). Microsatellites
provide a highly variable marker widely
accepted as appropriate for detecting
changes at this level (Fallon 2007a, p.
1191), and would be applicable in
determining the subspecies status of the
Tucson shovel-nosed snake.

For the available information we
considered, we find that uncertainty
exists in both the taxonomic entity and
subspecies range of C. o. klauberi.
Information submitted by four of the six
experts who provided input on these
issues indicated that, while there are
certain aspects of existing information
that support rejecting the petitioned
entity, there is uncertainty, and
additional work is needed to clarify the
validity and distribution of the
subspecies (Boundy 2008, p. 3; Burbrink
2008, p. 2; Crother 2008b, p. 3; Holm
2008, p. 2). Specifically, they suggest
that nuclear DNA markers or
microsatellites be used to determine if
C. o. klauberi is distinct, and if so,
where the boundary between it and the
intergrade zone is actually located.
Public comment received related to this
12—month finding both supported the
need for nuclear DNA markers or
microsatellites (Arizona Game and Fish
Department 2008, p. 3; Fallon 2007b,
pp- 1-2; Jones 2008, p. 2), as well as
questioned the validity of the
subspecies based on Wood et al. (2008)
(Carothers et al. 2008, pp. 9—14; James
2008, pp. 4-5; Taczanowsky 2008, pp.
1-2; Warren 2008, pp. 1 and 6).
Therefore, because we received
inconclusive expert opinion regarding
the subspecies status of the Tucson
shovel-nosed snake, as well as
recommendations that further genetic
study (nuclear DNA or microsatellites)
is needed before this determination can
be made, we regard the currently
recognized taxonomic status and
distribution of C. o. klauberi (Mardt et
al. 2001) as the best available science,
with the understanding that, as we
acquire more information, the definition
of this taxonomic entity (including its
range) may change, and our finding may
need to be revisited.

Biology

The diet of shovel-nosed snakes
consists of a variety of invertebrates,
including scorpions, beetle larvae,
spiders, crickets, centipedes, native
roaches, and ants, (Mattison 1989, p. 25;
Rosen et al. 1996, pp. 22—23; Brennan
and Holycross 2006, p. 98). Glass (1972,
p. 447) and Rosen et al. (1996, p. 22)
suggest that shovel-nosed snakes eat
relatively frequently. The authors (pp.
22-23) further support this observation

by noting that individual shovel-nosed
snakes in captivity each consumed five
to eight crickets per week and showed
significant weight loss after a 2- to 3—
week lapse in feeding.

Like the other three subspecies of the
western shovel-nosed snake, the Tucson
shovel-nosed snake uses “sand
swimming” as its primary locomotion.
The snake moves using a sideways
swaying motion while it is either on or
under the sand or loose soil (Stebbins
2003, p. 393). Klauber (1951, p. 192)
suggests that shovel-nosed snakes rarely
move more than 30.5 m (100 ft) in one
night, as they do not normally move
great distances below the sand surface;
however, Rorabaugh (2002, p. 42)
documented one shovel-nosed snake (C.
o. annulata) that moved 37 m (121 ft) in
about 2 hours. Shovel-nosed snakes
were thought to be primarily nocturnal
in activity, but specimens have been
documented as active during
crepuscular (dawn and dusk) and
daylight hours (C. occipitalis: Rosen et
al. 1996, pp. 21-22; C. o. annulata:
Rorabaugh 2002, pp. 42—43; Brennan
and Holycross 2006, p. 98). Shovel-
nosed snakes are predominantly active
at air temperatures between 70 and 90
degrees Fahrenheit (21 and 32 degrees
Celsius) and when surface temperatures
in the sun are between 75 and 115
degrees Fahrenheit (24 and 46 degrees
Celsius) (Klauber 1951, p. 187;
Rorabaugh 2002, pp. 42—43). Rosen et
al. (1996, p. 21) and Rorabaugh (2002,
p- 42) have also observed that shovel-
nosed snakes have been documented to
be active in the morning and just before
sunset. Rosen et al. (1996, p. 21) further
note that activity seems to be highest
when summer and spring temperatures
are moderate and when the relative
humidity is high.

Reproductive studies have not been
conducted specific to C. o. klauberi;
however, some information is available
for shovel-nosed snakes in general,
which appear similar to that of other
fossorial (burrowing) North American
desert snakes in which sperm formation
coincides with the period of maximum
aboveground activity (Goldberg and
Rosen 1999, pp. 155 and 157).
Reproductive activity for shovel-nosed
snakes occurs in April through July, and
the clutch size ranges from two to four
eggs (Klauber 1951, p. 194; Goldberg
and Rosen 1999, p. 156), although
Brennan and Holycross (2006, p. 98)
state that clutch size is from two to nine
eggs.

Limited information suggests the
existence of four age classes in the
Western shovel-nosed snake, based on
snout-to-vent length (SVL): 0.5, 1.5, 2.5,
and 3.5 years and older (Rosen et al.

1996, p. 12). Sex ratios for shovel-nosed
snakes appear to be skewed towards
males, but this is likely due to sampling
bias, as most shovel-nosed snake
sightings are on roads, and males likely
cross roads more frequently in search of
females (Rosen et al. 1996, p. 21). Rosen
et al. (1996, p. 21) observed 1 female to
1.21 male shovel-nosed snakes while on
foot in the Mohawk Dunes, suggesting
that the extreme skewing seen in road
collection represents observational bias.

Klauber (1951, p. 185) indicates that
scattered sand hummocks, crowned
with mesquite or other desert shrubs,
are favorite refuges for shovel-nosed
snakes. Rosen (2003, p. 8) suggests that
the Tucson shovel-nosed snake is found
in more productive creosote-mesquite
floodplain environments, differing from
the habitats preferred by other
subspecies of the Western shovel-nosed
snake. Rosen (2003, p. 8) describes the
associated soils of the Tucson shovel-
nosed snake as soft, sandy loams, with
sparse gravel.

Distribution

The subspecies was historically
known from Pima County in the Avra
and Santa Cruz valleys (Rosen 2003, p.
4) and from western Pinal and a portion
of eastern Maricopa counties (Klauber
1951, p. 196).

As of 2001, over one-third of the range
of the Tucson shovel-nosed snake
(Mardt et al. 2001, p. 731.2) had been
converted to either urban development
or agriculture (U.S. Geological Survey
National Gap Analysis Program 2004).
The area between the Tucson and
Phoenix metropolitan areas is believed
to encompass the majority of the current
range of this subspecies, particularly
west of Tucson northward along Avra
Valley in Pima County to western Pinal
County, and then north into eastern
Maricopa County, although no
systematic surveys have been conducted
to assess the status of Tucson shovel-
nosed snakes throughout their range
(Arizona Game and Fish Department
2008, p. 2). The last verifiable record of
the Tucson shovel-nosed snake in Pima
County was in 1979, near the
intersection of Avra Valley Road and
Sanders Road in the Avra Valley (Rosen
2003, p. 10). Although habitat still exists
in Pima County, the current distribution
and abundance in Pima County is
unknown. Most of the currently
occupied range of the Tucson shovel-
nosed snake is believed to lie in
southwestern Pinal County and eastern
Maricopa County, where the most recent
records occur (Rosen 2008b, p. 8; Mixan
and Lowery, p. 1).

Survey efforts on the Florence
Military Reservation (Mixan and Lowery
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2008) and in the northern Avra Valley
(Rosen 2003, 2004, and 2008b) provide
the only recent intensive survey data
available. Dr. Rosen conducted road
surveys in 2003, 2004, and 2007, as well
as trap arrays in 2007. From the road
surveys he detected four Tucson shovel-
nosed snakes, plus one photo-vouchered
specimen from 2006, all near Eloy and
Picacho in Pinal County, Arizona
(Rosen 2004, p. 18; 2008b, p. 2). The
trap arrays, which were set in
previously occupied habitat in Pima
County, did not result in any Tucson
shovel-nosed snake captures. In the
spring and summer of 2008, the Arizona
Game and Fish Department conducted
Tucson shovel-nosed snake surveys on
the Florence Military Reservation in
Pinal County, Arizona. A total of 29
Tucson shovel-nosed snakes were found
during these surveys: 6 within trap
arrays west of State Route 79 and 23 as
road kill mortalities on State Route 79
(Mixan and Lowery 2008, p. 5).

In 2006, the Arizona Game and Fish
Department coordinated attempts to
collect shovel-nosed snake tissues for
genetic analyses. Based on these efforts,
populations are persisting in areas
dominated by creosote flats along State
Route 79, north of Florence and south
of Florence Junction; along Maricopa
Road (including State Route 238)
between Maricopa and Gila Bend (likely
including much of the Rainbow Valley
and lower Vekol Wash); east of the San
Tan Mountains; along State Route 349
between Maricopa and Casa Grande;
south of Interstate 8 near the northern
boundary of the Tohono O’odham
Reservation; and in the vicinity of the
Santa Cruz Flats near Eloy and Picacho
(Arizona Game and Fish Department
2008, p. 2).

Factors Affecting the Tucson Shovel-
Nosed Snake

Section 4 of the Act (16 U.S.C. 1533),
and implementing regulations at 50 CFR
424, set forth procedures for adding
species to the Federal Lists of
Endangered and Threatened Wildlife
and Plants. A species, subspecies, or
distinct population segment of
vertebrate taxa may be determined to be
endangered or threatened due to one or
more of the five factors described in
section 4(a)(1) of the Act: (A) The
present or threatened destruction,
modification, or curtailment of its
habitat or range; (B) overutilization for
commercial, recreational, scientific, or
educational purposes; (C) disease or
predation; (D) the inadequacy of
existing regulatory mechanisms; or (E)
other natural or manmade factors
affecting its continued existence. Below
we provide a summary of our analysis

of the threats to the Tucson shovel-
nosed snake.

A. The present or threatened
destruction, modification, or
curtailment of its habitat or range.

Urban and Rural Development

As of 2001, more than 20 percent of
the area within the range of the Tucson
shovel-nosed snake had been converted
to urban development (U.S. Geological
Survey National Gap Analysis Program
2004). The effects of urban and rural
development are expected to increase as
human populations increase. The
human population in Arizona increased
by 394 percent from 1960 to 2000
(Social Science Data Analysis Network
2000, p. 1) and another 26.7 percent
from 2000 to 2008 (U.S. Census Bureau
2008, p. 1). Since 2000, population
growth rates in Arizona counties where
the Tucson shovel-nosed snake
historically occurred or may still occur
have varied by county but are no less
remarkable: Maricopa (28.7 percent);
Pima (19.9 percent); and Pinal (82.1
percent) (U.S. Census Bureau 2008, p.
1). Increasing human populations
threaten the Tucson shovel-nosed snake
as further modification and loss of
habitat is required to accommodate this
growth.

Human population growth trends in
Arizona are expected to continue into
the future. By 2030, projections estimate
the population in Arizona will have
more than doubled when compared to
the 2000 population estimate (U.S.
Census Bureau 2005, p. 1). In particular,
a wide swath (called the Sun Corridor
“Megapolitan”) from the international
border in Nogales, through Tucson,
Phoenix, and north past the Prescott
area is predicted to house eight million
people by 2030 (Gammage et al. 2008,
pp- 15 and 22-23). This Megapolitan
encompasses the entire historical range
of the Tucson shovel-nosed snake and
would contain approximately 82.5
percent more residents in 2030 than in
2000 (Gammage et al. 2008, pp. 22—23).

In response to our 90—day finding on
the Tucson shovel-nosed snake, we
received information stating that the
prospect of continuing development is
no longer a threat to the snake because
of current economic conditions, and
that these conditions have not only
halted most real estate projects in
central Arizona, but have also
eliminated the demand for State Trust
land in central Arizona to be sold for
development (James 2008, p. 10). We
acknowledge that development pressure
across Arizona has slowed due to the
recent economic downturn and housing
market collapse. However, this does not

negate the fact that development likely
still will continue in the future,
although perhaps at a slower pace than
in the earlier part of this century. For
instance, the most recent draft Pinal
County Comprehensive Plan (February
2009) acknowledges that the county is
in the middle of the Sun Corridor
Megapolitan (Tucson, Phoenix, and the
corridor between them), and proposes
four shorter-term Growth Areas to
define areas where development will
occur or be encouraged to develop over
the next decade, although it does not
mean to discourage growth outside of
these areas (Pinal County
Comprehensive Plan 2009, p. 109).
These four Growth Areas (Gateway/
Superstition Vistas, West Pinal, Red
Rock, and Tri-Communities) fall either
completely or partially within the range
of the Tucson shovel-nosed snake. The
Gateway/Superstition Vistas Growth
Area alone encompasses 71,225 hectares
(176,000 acres, or 275 square miles) of
State Trust land, at least two-thirds of
which falls within the range of the
snake, and it is anticipated that more
than 800,000 to more than 1,000,000,
people will one day live in this
development (Pinal County
Comprehensive Plan 2009, p. 115). The
Comprehensive Plan (2009, p. 117)
identifies many kilometers (miles) of
new freeways and principal arterials in
this Growth Area at buildout, which the
plan acknowledges may take over a half
century to realize (p. 115). Roads can
have a negative effect on reptiles in
general, and snakes specifically, and
pose a threat to the Tucson shovel-
nosed snake, as well. This is discussed
in more detail in the Road Construction,
Use, and Maintenance section below.

Additionally, the Maricopa County
Comprehensive Plan calls for Growth
Areas to the south and east of the
Chandler and Mesa areas, which are
within the range of the Tucson shovel-
nosed snake (Maricopa County
Comprehensive Plan 2002 (revised), p.
92). City comprehensive plans within
the range of the snake also call for future
Growth Areas; for example, the City of
Eloy has designated six Growth Areas
encompassing 15,520 acres mostly along
the Interstate 10 corridor (City of Eloy
General Plan 2004, pp. 7-6 through 7-
10), of which more than half fall within
the range of the snake. These Growth
Areas include the locations of some of
the most recent sightings of the snake
(Rosen 2008b, p. 8). While much of this
area has already been impacted by
development or irrigated agriculture,
any remaining habitat for the Tucson
shovel-nosed snake will likely be
negatively affected as development and
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its associated infrastructure progress
into these areas.

James (2008, p. 9) also stated that, as
a consequence of restrictions imposed
on both agricultural and municipal uses
of groundwater by Arizona law,
development within the range of the
Tucson shovel-nosed snake, particularly
in Pinal County, has primarily involved
the conversion of agricultural land to
municipal uses. Although James (2008,
p- 9) considers the actual impact of
development on suitable habitat for the
Tucson shovel-nosed snake to be
exaggerated, we did not find evidence to
support this claim. As of 2001, more
than one third of the area within the
range of the snake was in agricultural
use or under development (U.S.
Geological Survey National Gap
Analysis Program 2004). We
acknowledge that the conversion of
agricultural land to municipal uses has
occurred and continues to occur within
the range of the Tucson shovel-nosed
snake (as noted above). Much of the
land in the western half of Pinal County
is primarily used for irrigated
agriculture because of low desert valleys
(Arizona Department of Agriculture
2009, p. 1), which includes a large
portion of the range of the Tucson
shovel-nosed snake. However, the
above-mentioned Gateway/Superstition
Vistas Growth Area occurs on 71,225
hectares (176,000 acres, or 275 square
miles) of Arizona State Trust land that,
while portions of it are moderately
grazed, are not currently in irrigated
agriculture. Additionally, conversion
from agriculture to residential
development involves building
additional roadways and transportation
corridors, which may negatively affect
the snake, even in pockets of remaining
habitat (see Road Construction, Use, and
Maintenance section below). Therefore,
while development may be occurring on
lands that were already compromised by
a previous use, it still poses a threat, as
areas of remaining habitat (especially
within the Sun Corridor Megapolitan)
are expected to be developed for
residential and commercial use over the
next decade and beyond.

Road Construction, Use, and
Maintenance

As noted in the previous section,
roadways and transportation corridors
are expected to increase over the next
decade and beyond as counties within
the range of the Tucson shovel-nosed
snake, and particularly in Pinal County,
continue to develop residential and
commercial infrastructure. Roads pose
unique threats to herpetofauna and
specifically to the Tucson shovel-nosed
snake, its prey base, and the habitat

where it occurs through: (1)
fragmentation, modification, and
destruction of habitat; (2) increased
genetic isolation; (3) alteration of
movement patterns and behaviors; (4)
facilitation of the spread of non-native
species via human vectors; (5) increased
recreational access and the likelihood of
subsequent, decentralized urbanization;
(6) interference with or inhibition of
reproduction; and (7) population sinks
through direct mortality (resulting in
unnaturally high death rates that exceed
birth rates within a population) (Rosen
and Lowe 1994, pp. 146—148; Carr and
Fahrig 2001, pp. 1074-1076; Hels and
Buchwald 2001, p. 331; Smith and Dodd
2003, pp. 134-138; Angermeier et al.
2004, pp. 19-24; Shine et al. 2004, pp.
9-11; Andrews and Gibbons 2005, pp.
777-781; Roe et al. 2006, p. 161).

Roe et al. (2006, p. 161) conclude that
mortality rates due to roads are higher
in mobile species, such as shovel-nosed
snakes (active hunters), than those of
more sedentary species, which more
commonly employ sit-and-wait foraging
strategies. Mixan and Lowery (2008, p.
5) found 23 Tucson shovel-nosed snakes
dead on the road near the Florence
Military Reservation over 45 days of
survey efforts, indicating this subspecies
is vulnerable to road mortality. The
effect of road mortality of snakes
becomes most significant in the case of
small, highly fragmented populations
where removal of mature females from
the population may appreciably degrade
the viability of a population.
Additionally, if snakes traverse only 37
m (121 ft) each night (Rorabaugh 2002,
p- 42), roads that are wider than this
may serve as barriers, further
fragmenting the population.

Off-highway vehicle (OHV) use has
grown considerably in Arizona. As of
2007, 385,000 OHVs were registered in
Arizona (a 350 percent increase since
1998) and 1.7 million people (29
percent of the Arizona’s public) engaged
in off-road activity from 2005 to 2007
(Sacco 2007, pers. comm.). Over half of
OHV users reported that merely driving
off-road was their primary activity,
versus using the OHV for the purpose of
hunting, fishing, or hiking (Sacco 2007,
pers. comm.). Given the pervasive use of
OHVs on the landscape, OHV-related
mortalities are likely a threat to Tucson
shovel-nosed snakes. Ouren et al. (2007,
pp. 16—22) provided additional data on
the effects of OHV use on wildlife.
Specifically, OHV use may cause
mortality or injury to species that
attempt to cross trails created through
occupied habitat, and may even lead to
depressed populations of snakes
depending on the rate of use and
number of trails within a given area

(Ouren et al. 2007, pp. 20-21). This
threat may be even more extensive from
OHVs than from conventional vehicles
because OHYV trails often travel through
undeveloped habitat. In particular, the
Gateway/Superstition Vistas Growth
Area has been and continues to be
impacted by OHV use, although the
Arizona State Land Department is in the
process of fencing off a part of this area
for dust-abatement reasons (Windes
2009, pers. comm.).

Solar Power Facilities and Transmission
Corridors

Solar radiation levels in the
Southwest, including Arizona, are some
of the highest in the world, and interest
in tapping into this source of potential
energy is growing. Of the solar
technologies available to harness this
energy, Concentrating Solar Power
(CSP) technologies are the most likely to
be used, although photovoltaic cells
could be used in some cases. CSP
technologies use mirrors to reflect and
concentrate sunlight onto receivers that
collect solar energy and convert it to
heat. This thermal energy can then be
used to produce electricity via a steam
turbine or heat engine driving a
generator.

Within Arizona, the Bureau of Land
Management (BLM) has received 35
solar right-of-way applications,
including one that is pending on 850
hectares (2,100 acres) approximately 19
kilometers (12 miles) south of Eloy,
which is within the range of the Tucson
shovel-nosed snake (BLM 2009b, p. 1
and map). Additionally, within Arizona,
the Arizona State Land Department is
considering solar projects on some of
the lands under its jurisdiction. These
potential sites are mostly west of
Phoenix and Gila Bend, but one project
could be located along Interstate 10 in
the vicinity of Red Rock, which is
within the range of the Tucson shovel-
nosed snake. Little information is
available about these projects, so we do
not know the exact location or extent of
each project (Scott 2009, p. 29).

Solar energy development and
transmission corridors pose similar
threats to the Tucson shovel-nosed
snake as development and roadway
projects (see Rural and Urban
Development and Road Construction,
Use, and Maintenance sections above).
An average utility-scale solar facility to
generate 250 megawatts of electricity
would occupy about 506 hectares (1,250
acres) of land (BLM 2009a, p. 1), and
would involve removal of all vegetation
within this area. Additionally, CSP
facilities employ liquids such as oils or
molten salts to create steam to power
conventional turbines and generators, as
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well as various industrial fluids, such as
hydraulic fluids, coolants, and
lubricants, all of which may present a
contaminants-related risk should these
fluids leak onto the ground (Scott 2009,
p.- 12). New transmission lines would
need to be built to these facilities, as
well as additional roads to maintain the
facilities, likely increasing traffic in
these areas. These activities pose a
threat to the Tucson shovel-nosed snake
through removal and contamination of
remaining habitat and increased
potential for road kill mortality.

Agricultural Uses

While the number of farms in Arizona
has almost doubled since 1997, the total
amount of farmed area has decreased
(U.S. Department of Agriculture 2009, p.
7). Within Maricopa, Pima, and Pinal
counties, the amount of irrigated
farmland decreased from 2002 to 2007
by 13.5 percent (58,724 hectares
(145,109 acres)), 4.1 percent (3,327
hectares (8,222 acres), and 0.7 percent
(2,366 hectares (5,846 acres)),
respectively (U.S. Department of
Agriculture 2009, p. 273). This decrease
in irrigated farmland is likely due to the
conversion of agricultural areas to urban
development. As of 2001, more than 10
percent of the area within the range of
the Tucson shovel-nosed snake had
been converted to agriculture (U.S.
Geological Survey National Gap
Analysis Program 2004).

Pinal County is the county with the
most agricultural production within the
range of the Tucson shovel-nosed snake.
In 2007, the amount of farmland still in
production in Pinal County was 125,420
hectares (309,920 acres), or
approximately nine percent of the entire
county (U.S. Department of Agriculture
2009, p. 273). Much of this land,
however, is in the western half of the
county (Arizona Department of
Agriculture 2009, p. 1), which is within
the range of the Tucson shovel-nosed
snake. Conversion of low desert valleys
to farmland renders habitats unsuitable
for the Tucson shovel-nosed snake.
Agricultural practices can impact this
subspecies in a number of ways.
Farmers typically use pesticides and
herbicides to maintain high agricultural
yields, but because arthropods are the
primary food for the snake (Mattison
1989, p. 25; Rosen et al. 1996, pp. 22—
23), the loss or contamination of this
prey base may cause mortality, impaired
health, or abandonment of an area.
Additionally, traffic associated with
agricultural roads can result in mortality
of individuals (see Road Construction,
Use, and Maintenance section above).

Wildfires

Fire has become an increasingly
significant threat in the Sonoran Desert.
Esque and Schwalbe (2002, pp. 180—
190) discuss the effect of wildfires in the
Arizona Upland and Lower Colorado
River subdivisions of Sonoran
desertscrub, both of which are found in
the range of the Tucson shovel-nosed
snake. The widespread invasion of non-
native annual grasses appears to be
largely responsible for altered fire
regimes that have been observed in
these communities, which are not
adapted to fire (Esque and Schwalbe
2002, p. 165). In areas comprised
entirely of native species, ground
vegetation density is mediated by barren
spaces that do not allow fire to carry
across the landscape. However, in areas
where non-native grasses have become
established, the fine fuel load is
continuous, and fire is capable of
spreading quickly and efficiently (Esque
and Schwalbe 2002, p. 175). Non-native
annual grasses prevalent within the
range of the Tucson shovel-nosed snake
include brome grasses (Bromus rubens
and B. tectorum) and Mediterranean
grasses (Schismus spp.) (Esque and
Schwalbe 2002, p. 165). The perennial
African buffelgrass (Pennisetum ciliare),
which also poses a fire risk to Sonoran
desertscrub, is prevalent within the
range of the snake in the Avra and Santa
Cruz valleys (Van Devender and Dimmit
2006, p. 5), as well as along Interstate
10 to the City of Phoenix (Kidnocker
2009, p. 1).

After disturbances such as fire, non-
native grasses may exhibit dramatic
population explosions, which hasten
their effect on native vegetation
communities. Additionally, with
increased fire frequency, these
population explosions may lead to a
type-conversion of the vegetation
community from desert scrub to
grassland (Esque and Schwalbe 2002,
pp. 175-176; Overpeck and Weiss 2005,
p- 2075). Fires carried by the fine fuel
loads created by non-native grasses
often burn at unnaturally high
temperatures, which may result in soils
becoming hydrophobic (water
repelling), exacerbating sheet erosion,
and contributing large amounts of
sediment to receiving drainages and
water bodies (Esque and Schwalbe 2002,
pp- 177-178). Buffelgrass, in particular,
is acknowledged as one of the most
serious invasive weeds in the Sonoran
Desert due to its ability to spread
exponentially (Buffelgrass Working
Group 2007, p. 2). It has the potential
to invade much of southern and central
Arizona, which can lead to recurring
grassland fires and the destruction of

native desert vegetation (Buffelgrass
Working Group 2007, p. 2). These
changes can negatively affect the habitat
and prey base of the Tucson shovel-
nosed snake, although precisely how
snake populations would respond is
unknown.

Summary of Factor A

Much of the habitat within the range
of the Tucson shovel-nosed snake
already has been converted to
development or agriculture, and
remaining habitat continues to be
threatened by both these land uses, as
well as the construction of large-scale
solar power facilities and transmission
lines. By the year 2030, the human
population in Arizona is expected to be
more than double the 2000 population,
particularly in the Sun Corridor
Megapolitan, which is an area
completely encompassing the range of
the Tucson shovel-nosed snake. Road
construction, maintenance, and use
have been documented to affect this
subspecies directly through mortality
and indirectly through habitat loss and
fragmentation, the impacts of which
will likely increase with new
development and an increasing human
population. The need for alternative
energy sources is continuing to rise,
which will lead to construction of solar
energy facilities and transmission
corridors in the State of Arizona, some
of which will likely be sited within the
range of the Tucson shovel-nosed snake.
Agricultural use within the range of the
snake has been decreasing, a trend that
will probably continue as land use
converts from agriculture to residential
and commercial development.
Agriculture that persists will continue
to impact the snake by reducing the
available prey base and fragmenting
habitat. The threat of wildfire due to
non-native plants is expected to rise,
given the prevalence of Mediterranean
grasses, brome grasses, and especially
buffelgrass within the range of the
Tucson shovel-nosed snake and the
invasive nature of these grasses. How
snakes would respond to vegetation
community change brought about by
increasing fire frequency is unknown.
The best available information indicates
shovel-nosed snakes travel only short
distances (37 m (121 ft)), which likely
makes the subspecies particularly
susceptible to habitat fragmentation as
barriers formed by the above-mentioned
threats isolate small populations from
one another. Therefore, we find that the
present or threatened destruction,
modification, or curtailment of its
habitat or range is a threat to the Tucson
shovel-nosed snake within the
foreseeable future.
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B. Overutilization for commercial,
recreational, scientific, or educational
purposes.

Based on the information available,
overutilization of the Tucson shovel-
nosed snake does not appear to pose a
threat to this subspecies. Shovel-nosed
snakes in general, and Tucson shovel-
nosed snakes in particular, are not
regularly seen in the pet trade (Arizona
Game and Fish Department 2008). There
have been few scientific or educational
studies of Tucson shovel-nosed snakes
over the years, and most recently they
have been limited largely to surveys
(Arizona Game and Fish Department
2008). Few animals have been collected
for these studies other than animals
found on highways, where their survival
was already likely compromised.
Additionally, Arizona State University
and the University of Arizona recently
began to accept photographic vouchers,
versus physical specimens, in their
respective museum collections, which
may reduce the amount of collection.
We believe these measures reduce the
necessity for field biologists to collect
physical specimens (unless discovered
postmortem) for locality voucher
purposes and, therefore, further reduce
impacts to vulnerable populations of the
Tucson shovel-nosed snake. Based on
this information, we find that
overutilization for commercial,
recreational, scientific, or educational
purposes is not a threat to the Tucson
shovel-nosed snake.

C. Disease or Predation

Disease in Tucson shovel-nosed
snakes has not yet been documented as
a specific threat. However, little is
known about disease in wild snakes.
Predation on Chionactis occipitalis by a
variety of carnivores has been
documented, including by various
snakes, foxes, coyotes, shrikes, and owls
(Brennan and Holycross 2006, p. 98).
However, we are not aware of data
suggesting that predation poses a threat
beyond that expected in a normally
functioning ecosystem. Therefore, we do
not consider disease or predation a
threat to Tucson shovel-nosed snakes.

D. Inadequacy of existing regulatory
mechanisms.

The Tucson shovel-nosed snake is
considered a “Tier 1b Species of
Greatest Conservation Need” in the
Arizona Game and Fish Department
draft document, Arizona’s
Comprehensive Wildlife Conservation
Strategy (CWCS) (Arizona Game and
Fish Department 2006, pp. 32 and 723).
The purpose of the CWCS is to provide
a foundation for the future of wildlife

conservation and a stimulus to
conservation partners to strategically
think about their roles in prioritizing
conservation efforts (Arizona Game and
Fish Department 2006, p. 2). A Tier 1b
species is one that requires immediate
conservation actions aimed at
improving conditions through
intervention at the population or habitat
level (Arizona Game and Fish
Department 2006, p. 32). The CWCS,
however, does not provide regulatory
protection for the snake. It serves only
to prioritize funds and guide
implementation of conservation
activities for Arizona’s vulnerable
wildlife (Arizona Game and Fish
Department 2006, p. 9). The Arizona
Game and Fish Department does not
have specified or mandated recovery
goals for the Tucson shovel-nosed
snake, but it continues as a strong
partner in research and survey efforts
that further our understanding of
current populations within Arizona.

With a valid hunting license, the
Arizona Game and Fish Department
allows for take of up to four Tucson
shovel-nosed snakes per person per year
as specified in Commission Order
Number 43. The Arizona Game and Fish
Department defines “take” as “pursuing,
shooting, hunting, fishing, trapping,
killing, capturing, snaring, or netting
wildlife or the placing or using any net
or other device or trap in a manner that
may result in the capturing or killing of
wildlife.” If more than four are to be
collected (e.g., for research purposes), a
scientific collecting permit must be
obtained. It is illegal to commercially
sell, barter, or trade any native Arizona
wildlife.

While we are aware that the Arizona
Game and Fish Department enforces
these laws to the extent that it can,
encounters between humans and
Tucson shovel-nosed snakes can result
in the capture, injury, or death of the
snake due to the lay person’s fear or
dislike of snakes, and the snake’s
resemblance to venomous coral snakes
(Rosen and Schwalbe 1988, p. 43; Ernst
and Zug 1996, p. 75; Green 1997, pp.
285-286; Nowak and Santana-Bendix
2002, p. 39). We believe that
unregulated take may occur, but it is
likely infrequent because Tucson
shovel-nosed snakes generally are
difficult to locate in the wild.

The majority of currently known
populations of Tucson shovel-nosed
snakes occur on lands managed by the
Arizona State Land Department, which
at present has no regulations or
programs to protect the subspecies.
State Trust Land is distinguished from
public land (such as Federal land
administered by the BLM or U.S. Forest

Service) in that all uses of the land must
benefit the 13 Trust beneficiaries, the
largest of which are the Common
Schools (Arizona State Land
Department 2009a, p. 1). Arizona State
Trust Lands are managed to enhance
value and optimize economic return for
the Trust beneficiaries (Arizona State
Land Department 2009b, p. 1), which
can include the sale or long-term lease
of lands for commercial or residential
development. Although State lands
currently provide open space within the
range of the Tucson shovel-nosed snake,
there are no known plans to require
protection of habitat on State lands, and
no other protections are afforded the
snake on State lands.

BLM manages some lands within the
range of the Tucson shovel-nosed snake.
BLM currently has no regulations to
protect the Tucson shovel-nosed snake,
and does not survey for the snake or its
habitat. BLM lands usually are secure
from agricultural and urban
development; however, BLM may
dispose of lands identified under its
land use planning through the Federal
Land Policy and Management Act of
1976 (43 U.S.C. 1701 et seq.), and may
also issue permits for uses such as solar
facilities and rights-of-way.
Additionally, the open space provided
by BLM lands can be and often is
heavily impacted by OHV use, which
may pose a threat to the Tucson shovel-
nosed snake (see Road Construction,
Use, and Maintenance under Factor A
above).

Some lands within the range of the
Tucson shovel-nosed snake are owned
by county, city, or private entities.
These lands may provide habitat for the
Tucson shovel-nosed snake if they are
maintained as natural open space;
however, there are no regulatory
mechanisms in place to protect the
snake should the land use change.

We are aware of three habitat
conservation plans currently being
developed that include the Tucson
shovel-nosed snake as a covered
species: the Pima County Multi-species
Conservation Plan, the Town of Marana
Habitat Conservation Plan, and the City
of Tucson’s Avra Valley Habitat
Conservation Plan. As none of these
plans have been finalized, we will not
explore the adequacies of these plans as
possible regulatory mechanisms for the
snake.

The Gila River Indian Community
owns lands within the range of the
Tucson shovel-nosed snake. We are not
aware of any mechanisms in place to
protect the snake on their lands.
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Summary of Factor D

Currently, there are no regulatory
mechanisms in place that specifically
target the conservation of the Tucson
shovel-nosed snake or its habitat.
Regulations protecting the quantity and
quality of open space are inadequate to
protect the habitat of the Tucson shovel-
nosed snake, particularly in the face of
the significant population growth
expected within the historical range of
the snake discussed under Factor A.
Therefore, we consider the inadequacy
of existing regulatory mechanisms a
threat to the Tucson shovel-nosed
snake.

E. Other natural or manmade factors
affecting its continued existence.

Seager et al. (2007, pp. 1181-1184)
analyzed 19 different computer models
of differing variables to estimate the
future climatology of the southwestern
United States and northern Mexico in
response to predictions of changing
climatic patterns. All but one of the 19
models predicted a drying trend within
the Southwest; one predicted a trend
toward a wetter climate (Seager et al.
2007, p. 1181). A total of 49 projections
were created using the 19 models; all
but 3 of the projections predicted a shift
to increasing dryness in the Southwest
as early as 2021-2040 (Seager et al.
2007, p. 1181). The current prognosis
for climate change impacts on the
Sonoran Desert of the American
Southwest includes fewer frost days;
warmer temperatures; greater water
demand by plants, animals, and people;
and an increased frequency of extreme
weather events (heat waves, droughts,
and floods) (Overpeck and Weiss 2005,
p. 2074; Archer and Predick 2008, p.
24). How climate change will affect
summer precipitation is less certain,
because precipitation predictions are
based on continental-scale general
circulation models that do not yet
account for land use and land cover
change effects on climate or regional
phenomena, such as those that control
monsoonal rainfall in the Southwest
(Overpeck and Weiss 2005, p. 2075;
Archer and Predick 2008, pp. 23-24).
Some models predict dramatic changes
in Southwestern vegetation
communities as a result of climate
change (Overpeck and Weiss 2005, p.
2074; Archer and Predick 2008, p. 24),
especially as wildfires carried by non-
native plants (e.g., buffelgrass)
potentially become more frequent,
promoting the presence of exotic species
over native ones (Overpeck and Weiss
2005, p. 2075). The shovel-nosed snake
currently persists, often in abundance,
within portions of its range (e.g.,

southwestern Arizona and southeastern
California) that experience less
precipitation and higher temperatures
and are characterized by simpler
vegetation communities (Turner and
Brown 1982, pp. 190-202) than that
found within the range of the Tucson
shovel-nosed snake. Hence, if climates
dry and become warmer, with
concomitant changes in vegetation
communities, the Tucson shovel-nosed
snake may be able to persist under those
conditions. However, the precise habitat
components and ecological
relationships necessary for persistence
are unknown, so predicting the response
of the snake to environmental change
induced by climate change is
speculative. If changes include
increased fire frequency due to
increasing non-native plants, this tends
to increase uncertainty in predicting
population response, because how the
snake responds to these fire-altered
communities is unknown. At this time,
it is not possible to determine how these
changes will affect the Tucson shovel-
nosed snake, as potential trajectories of
vegetation change within the range of
the subspecies are difficult to predict
due to uncertain changes in warm
season precipitation variability and fire
(Overpeck and Weiss 2005, p. 2075),
and the response of the snake to
changing vegetation communities is
speculative.

Summary of Factor E

Temperatures in the desert Southwest
are expected to rise in the next two
decades and likely throughout the 21st
century (Intergovernmental Panel on
Climate Change 2007, pp. 45—46), with
an increased frequency of extreme
weather events, such as heat waves,
droughts, and floods. We do not know
the extent to which changing climate
patterns will affect the Tucson shovel-
nosed snake; however, this
environmental change injects additional
uncertainty into the future status of the
subspecies.

Finding

In our review of the status of the
Tucson shovel-nosed snake, we
carefully examined the best scientific
and commercial information available.
We identified a number of potential
threats to this species, including: urban
and rural development; road
construction, use, and maintenance;
concentrating solar power facilities and
transmission corridors; agriculture;
wildfires; and lack of adequate
management and regulation.

Limited surveys have been conducted
only in small parts of its range, so
information on rangewide population

size and trends for the Tucson shovel-
nosed snake is not available. As of 2001,
over one-third of the area within the
range of the snake had been converted
to either urban development or
agriculture. There are indications that in
the Avra Valley, where the snake was
once present, it has now disappeared or
persists in such low numbers that it is
difficult to locate. In other areas (e.g.,
Florence Military Reservation), the
snake appears to be persisting.
Therefore, based on the best available
information, we find that the only
information we have indicates that
populations in the Avra Valley have
declined, which is near development
and agriculture; while in areas with
little or no development or agriculture,
the population is persisting.

We evaluated existing and potential
threats to the Tucson shovel-nosed
snake to determine what effects on the
subspecies are currently occurring,
whether these threats are likely to
increase or decrease in the future, and
which of the impacts may be expected
to rise to the level of a threat to the
subspecies, either rangewide or at the
population level. We examined threats
posed by urban and rural development;
road construction, use, and
maintenance; solar power facilities and
transmission corridors; agricultural
uses; wildfires; overutilization; disease
and predation; the inadequacy of
existing regulatory mechanisms; and
climate change. We did not find that
overutilization, disease, or predation are
currently threatening the Tucson
shovel-nosed snake. We also found it
likely that the threat of agricultural uses
will decrease in the future, as farmland
is and will continue to be converted to
residential and commercial uses.

Next we considered whether any of
the potential threats are likely to
increase within the foreseeable future.
Data suggest that urban and rural
development in most of the snake’s
range is likely to increase in the future.
Comprehensive Plans encompassing the
entire range of the snake encourage large
Growth Areas in the next 20 years and
beyond, portions of which occur in
Tucson shovel-nosed snake habitat not
already impacted by development or
agriculture. These Plans also call for an
increase in roads and transportation
corridors, which have been documented
to impact the snake through direct
mortality. Additionally, development of
solar energy facilities and transmission
corridors throughout the State is being
pursued, and demand for these facilities
will likely increase. Some of these
facilities are being considered within
the range of the Tucson shovel-nosed
snake and have the potential to degrade
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or destroy approximately 506 hectares
(1,250 acres), on average, of habitat per
facility. We also believe that wildfires
due to infestations of non-native grasses
(especially buffelgrass) in the snake’s
habitat, which has native plants not
adapted to survive wildfires, are likely
to increase in frequency and magnitude
in the future as these invasive grasses
continue to spread rapidly. It appears
that the snake only travels short
distances, which makes the subspecies
particularly susceptible to habitat
fragmentation, as barriers created by
development, roads, solar facilities, and
wildfires isolate populations from one
another. We found that regulations are
not in place to minimize or mitigate
these threats to the Tucson shovel-nosed
snake and its habitat, and, therefore,
they are likely to put the snake at risk
of local extirpation or extinction.

Climate change is likely to continue
for the next century, but there is
uncertainty as to how climate change,
described under Factor E, will affect the
Tucson shovel-nosed snake and its
habitat. Predictions are that
temperatures in the Southwestern
United States will continue to increase,
with extreme weather events (such as
heat waves, drought, and flooding)
occurring with more frequency. How
summer precipitation may be affected is
less certain. Current models suggest that
a 10- to 20—year (or longer) drought is
anticipated, and some models predict
dramatic changes in Southwestern
vegetation communities as a result of
climate change, although trajectories of
vegetation change are difficult to predict
because of variability in warm season
precipitation and fire frequency. These
changes could affect the habitat of the
Tucson shovel-nosed snake, but because
of the lack of specific modeling data
within the range of the snake, we cannot
predict how climate change will impact
the Tucson shovel-nosed snake now or
in the foreseeable future.

We next considered whether the
existing level of threats causes us to
conclude that the species is in danger of
extinction now or in the foreseeable
future. The threats discussed above,
particularly those that lead to a loss of
habitat, are likely to reduce the
population of Tucson shovel-nosed
snakes across its entire range. Given the
limited geographic distribution of this
snake and the fact that its entire range
lies within the path of future
development, we believe the subspecies
is likely to become in danger of
extinction within the foreseeable future.
Therefore, we find that listing the
Tucson shovel-nosed snake throughout
its range is warranted.

We have reviewed the available
information to determine if the existing
and foreseeable threats pose an
emergency. We have determined that an
emergency listing is not warranted for
this subspecies at this time because,
within the current distribution of the
subspecies throughout its range, there
are at least some populations of the
Tucson shovel-nosed snake that exist in
relatively natural conditions that are
unlikely to change in the short-term.
However, if at any time we determine
that emergency listing of the Tucson
shovel-nosed snake is warranted, we
will initiate an emergency listing.

The Service adopted guidelines on
September 21, 1983 (48 FR 43098) to
establish a rational system for allocating
available appropriations to the highest
priority species when adding species to
the Lists of Endangered or Threatened
Wildlife and Plants or reclassifying
threatened species to endangered status.
The system places greatest importance
on the immediacy and magnitude of
threats, but also factors in the level of
taxonomic distinctiveness by assigning
priority in descending order to
monotypic genera, full species, and
subspecies (or equivalently, distinct
population segments of vertebrates). We
assigned the Tucson shovel-nosed snake
an LPN of 3, based on our finding that
the subspecies faces imminent and high-
magnitude threats from the present or
threatened destruction, modification, or
curtailment of its habitat and the
inadequacy of existing regulatory
mechanisms. One or more of the threats
discussed above is occurring or is
expected to occur throughout the entire
range of this subspecies. These threats
are on-going and, in some cases (e.g.,
loss of habitat through urban
development), considered irreversible.
While we conclude that listing the
Tucson shovel-nosed snake is
warranted, an immediate proposal to list
this subspecies is precluded by other
higher priority listing, which we
address below.

Significant Portion of the Range

The Act defines an endangered
species as one “in danger of extinction
throughout all or a significant portion of
its range,” and a threatened species as
one “likely to become an endangered
species within the foreseeable future
throughout all or a significant portion of
its range.” The term “‘significant portion
of its range” is not defined by the
statute. For the purposes of this finding,
a significant portion of a species’ range
is an area that is important to the
conservation of the species because it
contributes meaningfully to the
representation, resiliency, or

redundancy of the species. The
contribution must be at a level such that
its loss would result in a decrease in the
ability to conserve the species.

If an analysis of whether a species is
threatened or endangered in a
significant portion of its range is
appropriate, we engage in a systematic
process that begins with identifying any
portions of the range of the species that
warrant further consideration. The range
of a species can theoretically be divided
into portions in an infinite number of
ways. However, there is no purpose in
analyzing portions of the range that are
not reasonably likely to be significant
and threatened or endangered. To
identify only those portions that warrant
further consideration, we determine
whether there is substantial information
indicating that (i) the portions may be
significant and (ii) the species may be in
danger of extinction there or likely to
become so within the foreseeable future.
In practice, a key part of this analysis is
whether the threats are geographically
concentrated in some way. If the threats
to the species are essentially uniform
throughout its range, no portion is likely
to warrant further consideration.
Moreover, if any concentration of
threats applies only to portions of the
range that are unimportant to the
conservation of the species, such
portions will not warrant further
consideration.

On the basis of an analysis of factors
that may threaten the Tucson shovel-
nosed snake, we have determined that
listing is warranted throughout its
range. Therefore, it is not necessary to
conduct further analysis with respect to
the significance of any portion of its
range at this time. We will further
analyze whether threats may be
disproportionate and warrant further
consideration as a significant portion of
its range at such time that we develop
a proposed listing determination.

Preclusion and Expeditious Progress

Preclusion is a function of the listing
priority of a species in relation to the
resources that are available and
competing demands for those resources.
Thus, in any given fiscal year (FY),
multiple factors dictate whether it will
be possible to undertake work on a
proposed listing regulation or whether
promulgation of such a proposal is
warranted but precluded by higher-
priority listing actions.

The resources available for listing
actions are determined through the
annual Congressional appropriations
process. The appropriation for the
Listing Program is available to support
work involving the following listing
actions: proposed and final listing rules;
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90—-day and 12—month findings on
petitions to add species to the Lists of
Endangered and Threatened Wildlife
and Plants (Lists) or to change the status
of a species from threatened to
endangered; annual determinations on
prior “warranted but precluded” petition
findings as required under section
4(b)(3)(C)(i) of the Act; critical habitat
petition findings; proposed and final
rules designating critical habitat; and
litigation-related, administrative, and
program-management functions
(including preparing and allocating
budgets, responding to Congressional
and public inquiries, and conducting
public outreach regarding listing and
critical habitat). The work involved in
preparing various listing documents can
be extensive and may include, but is not
limited to: gathering and assessing the
best scientific and commercial data
available and conducting analyses used
as the basis for our decisions; writing
and publishing documents; and
obtaining, reviewing, and evaluating
public comments and peer review
comments on proposed rules and
incorporating relevant information into
final rules. The number of listing
actions that we can undertake in a given
year also is influenced by the
complexity of those listing actions; that
is, more complex actions generally are
more costly. For example, during the
past several years, the cost (excluding
publication costs) for preparing a 12—
month finding, without a proposed rule,
has ranged from approximately $11,000
for one species with a restricted range
and involving a relatively
uncomplicated analysis to $305,000 for
another species that is wide-ranging and
involving a complex analysis.

We cannot spend more than is
appropriated for the Listing Program
without violating the Anti-Deficiency
Act (see 31 U.S.C. § 1341(a)(1)(A)). In
addition, in FY 1998 and for each fiscal
year since then, Congress has placed a
statutory cap on funds which may be
expended for the Listing Program, equal
to the amount expressly appropriated
for that purpose in that fiscal year. This
cap was designed to prevent funds
appropriated for other functions under
the Act (for example, recovery funds for
removing species from the Lists), or for
other Service programs, from being used
for Listing Program actions (see House
Report 105-163, 105t Congress, 1st
Session, July 1, 1997).

Recognizing that designation of
critical habitat for species already listed
would consume most of the overall
Listing Program appropriation, Congress
also put a critical habitat subcap in
place in FY 2002 and has retained it
each subsequent year to ensure that

some funds are available for other work
in the Listing Program: “The critical
habitat designation subcap will ensure
that some funding is available to
address other listing activities” (House
Report No. 107 - 103, 107t Congress, 1st
Session, June 19, 2001). In FY 2002 and
each year until FY 2006, the Service has
had to use virtually the entire critical
habitat subcap to address court-
mandated designations of critical
habitat, and consequently none of the
critical habitat subcap funds have been
available for other listing activities. In
FY 2007, we were able to use some of
the critical habitat subcap funds to fund
proposed listing determinations for
high-priority candidate species. In FY
2009, while we were unable to use any
of the critical habitat subcap funds to
fund proposed listing determinations,
we did use some of this money to fund
the critical habitat portion of some
proposed listing determinations, so that
the proposed listing determination and
proposed critical habitat designation
could be combined into one rule,
thereby increasing efficiency in our
work. In FY 2010, we are using some of
the critical habitat subcap funds to fund
actions with statutory deadlines.

Thus, through the listing cap, the
critical habitat subcap, and the amount
of funds needed to address court-
mandated critical habitat designations,
Congress and the courts have in effect
determined the amount of money
available for other listing activities.
Therefore, the funds in the listing cap,
other than those needed to address
court-mandated critical habitat for
already listed species, set the limits on
our determinations of preclusion and
expeditious progress.

Congress also recognized that the
availability of resources was the key
element in deciding, when making a 12—
month petition finding, whether we
would prepare and issue a listing
proposal or instead make a “warranted
but precluded” finding for a given
species. The Conference Report
accompanying Public Law 97-304,
which established the current statutory
deadlines and the warranted-but-
precluded finding, states (in a
discussion on 90—day petition findings
that by its own terms also covers 12—
month findings) that the deadlines were
“not intended to allow the Secretary to
delay commencing the rulemaking
process for any reason other than that
the existence of pending or imminent
proposals to list species subject to a
greater degree of threat would make
allocation of resources to such a petition
[that is, for a lower-ranking species]
unwise.”

In FY 2010, expeditious progress is
that amount of work that can be
achieved with $10,471,000, which is the
amount of money that Congress
appropriated for the Listing Program
(that is, the portion of the Listing
Program funding not related to critical
habitat designations for species that are
already listed). However these funds are
not enough to fully fund all our court-
ordered and statutory listing actions in
FY 2010, so we are using $1,114,417 of
our critical habitat subcap funds in
order to work on all of our required
petition findings and listing
determinations. This brings the total
amount of funds we have for listing
action in FY 2010 to $11,585,417.
Starting in FY 2010, we are also using
our funds to work on listing actions for
foreign species since that work was
transferred from the Division of
Scientific Authority, International
Affairs Program to the Endangered
Species Program. Our process is to make
our determinations of preclusion on a
nationwide basis to ensure that the
species most in need of listing will be
addressed first and also because we
allocate our listing budget on a
nationwide basis. The $11,585,417 is
being used to fund work in the
following categories: compliance with
court orders and court-approved
settlement agreements requiring that
petition findings or listing
determinations be completed by a
specific date; section 4 (of the Act)
listing actions with absolute statutory
deadlines; essential litigation-related,
administrative, and listing program-
management functions; and high-
priority listing actions for some of our
candidate species. The allocations for
each specific listing action are identified
in the Service’s FY 2010 Allocation
Table (part of our administrative
record).

In FY 2007, we had more than 120
species with an LPN of 2, based on our
September 21, 1983, guidance for
assigning an LPN for each candidate
species (48 FR 43098). Using this
guidance, we assign each candidate an
LPN of 1 to 12, depending on the
magnitude of threats (high vs. moderate
to low), immediacy of threats (imminent
or nonimminent), and taxonomic status
of the species (in order of priority:
monotypic genus (a species that is the
sole member of a genus); species; or part
of a species (subspecies, distinct
population segment, or significant
portion of the range)). The lower the
listing priority number, the higher the
listing priority (that is, a species with an
LPN of 1 would have the highest listing
priority). Because of the large number of
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high-priority species, we further ranked
the candidate species with an LPN of 2
by using the following extinction-risk
type criteria: International Union for the
Conservation of Nature and Natural
Resources (IUCN) Red list status/rank,
Heritage rank (provided by
NatureServe), Heritage threat rank
(provided by NatureServe), and species
currently with fewer than 50
individuals, or 4 or fewer populations.
Those species with the highest ITUCN
rank (critically endangered), the highest
Heritage rank (G1), the highest Heritage
threat rank (substantial, imminent
threats), and currently with fewer than
50 individuals, or fewer than 4
populations, comprised a group of
approximately 40 candidate species
(“Top 40”). These 40 candidate species
have had the highest priority to receive
funding to work on a proposed listing
determination. As we work on proposed
and final listing rules for these 40
candidates, we are applying the ranking
criteria to the next group of candidates
with LPN of 2 and 3 to determine the
next set of highest priority candidate
species.

To be more efficient in our listing
process, as we work on proposed rules
for these species in the next several
years, we are preparing multi-species
proposals when appropriate, and these
may include species with lower priority
if they overlap geographically or have
the same threats as a species with an
LPN of 2. In addition, available staff

resources are also a factor in
determining high-priority species
provided with funding. Finally,
proposed rules for reclassification of
threatened species to endangered are
lower priority, since as listed species,
they are already afforded the protection
of the Act and implementing
regulations.

We assigned the Tucson shovel-nosed
snake an LPN of 3, based on our finding
that the subspecies faces immediate and
high-magnitude threats from the present
or threatened destruction, modification,
or curtailment of its habitat; predation;
and the inadequacy of existing
regulatory mechanisms. One or more of
the threats discussed above are
occurring in each known population in
the United States and throughout
historically occupied habitats in
Mexico. These threats are on-going and,
in some cases (e.g., nonnative species),
considered irreversible. Pursuant to the
1983 Guidelines, a “species” facing
imminent high-magnitude threats is
assigned an LPN of 1, 2, or 3 depending
on its taxonomic status. Because the
Tucson shovel-nosed snake is a
subspecies, we assigned it an LPN of 3
(the highest category available for a
subspecies). Therefore, work on a
proposed listing determination for the
Tucson shovel-nosed snake is precluded
by work on higher priority candidate
species (i.e., species with LPN of 2);
listing actions with absolute statutory,
court-ordered, or court-approved

deadlines; and final listing
determinations for those species that
were proposed for listing with funds
from previous fiscal years. This work
includes all the actions listed in the
tables below under expeditious
progress.

As explained above, a determination
that listing is warranted but precluded
must also demonstrate that expeditious
progress is being made to add or remove
qualified species to and from the Lists
of Endangered and Threatened Wildlife
and Plants. (Although we do not discuss
it in detail here, we are also making
expeditious progress in removing
species from the list under the Recovery
program, which is funded by a separate
line item in the budget of the
Endangered Species Program. As
explained above in our description of
the statutory cap on Listing Program
funds, the Recovery Program funds and
actions supported by them cannot be
considered in determining expeditious
progress made in the Listing Program.)
As with our “precluded” finding,
expeditious progress in adding qualified
species to the Lists is a function of the
resources available and the competing
demands for those funds. Given that
limitation, we find that we are making
progress in FY 2010 in the Listing
Program. This progress included
preparing and publishing the following
determinations:

TABLE 1. ACTIONS TAKEN BY THE LISTING PROGRAM OF THE U.S. FISH AND WILDLIFE SERVICE FROM THE BEGINNING OF

FY2010 TO DATE.

Publication ) .
Date Title Actions FR Pages
10/08/2009 | Listing Lepidium papilliferum (Slickspot Peppergrass) as a | Final Listing Threatened 74 FR 52013-52064
Threatened Species Throughout Its Range

10/27/2009 | 90-day Finding on a Petition To List the American Dipper in the | Notice of 90-day Petition Finding, | 74 FR 55177-55180
Black Hills of South Dakota as Threatened or Endangered Not substantial

10/28/2009 | Status Review of Arctic Grayling (Thymallus arcticus) in the | Notice of Intent to Conduct Status | 74 FR 55524-55525
Upper Missouri River System Review

11/03/2009 | Listing the British Columbia Distinct Population Segment of the | Proposed Listing Threatened 74 FR 56757-56770
Queen Charlotte Goshawk Under the Endangered Species
Act: Proposed rule.

11/03/2009 | Listing the Salmon-Crested Cockatoo as Threatened Throughout | Proposed Listing Threatened 74 FR 56770-56791
Its Range with Special Rule

11/23/2009 | Status Review of Gunnison sage-grouse (Centrocercus minimus) | Notice of Intent to Conduct Status | 74 FR 61100-61102

Review

12/03/2009 | 12-Month Finding on a Petition to List the Black-tailed Prairie | Notice of 12—month petition finding, | 74 FR 63343-63366
Dog as Threatened or Endangered Not warranted

12/03/2009 | 90-Day Finding on a Petition to List Sprague’s Pipit as Notice of 90—day Petition Finding, | 74 FR 63337-63343

Threatened or Endangered Substantial
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TABLE 1. ACTIONS TAKEN BY THE LISTING PROGRAM OF THE U.S. FISH AND WILDLIFE SERVICE FROM THE BEGINNING OF
FY2010 TO DATE.—Continued

PutEI)iac?etion Title Actions FR Pages
12/15/2009 | 90-Day Finding on Petitions To List Nine Species of Mussels | Notice of 90-day Petition Finding, | 74 FR 66260-66271
From Texas as Threatened or Endangered With Critical Substantial
Habitat
12/16/2009 | Partial 90-Day Finding on a Petition to List 475 Species in the | Notice of 90-day Petition Finding, | 74 FR 66865-66905
Southwestern United States as Threatened or Endangered Not substantial and Subtantial
With Critical Habitat; Proposed Rule
12/17/2009 | 12-month Finding on a Petition To Change the Final Listing of | Notice of 12—month petition finding, | 74 FR 66937-66950
the Distinct Population Segment of the Canada Lynx To Warranted but precluded
Include New Mexico
1/05/2010 Listing Foreign Bird Species in Peru and Bolivia as Endangered | Proposed ListingEndangered 75 FR 605-649
Throughout Their Range
1/05/2010 Listing Six Foreign Birds as Endangered Throughout Their | Proposed ListingEndangered 75 FR 286-310
Range
1/05/2010 Withdrawal of Proposed Rule to List Cook’s Petrel Proposed rule, withdrawal 75 FR 310-316
1/05/2010 Final Rule to List the Galapagos Petrel and Heinroth’s | Final Listing Threatened 75 FR 235-250
Shearwater as Threatened Throughout Their Ranges
1/20/2010 Initiation of Status Review for Agave eggersiana and Solanum | Notice of Intent to Conduct Status | 75 FR 3190-3191
conocarpum Review
2/09/2010 12-month Finding on a Petition to List the American Pika as | Notice of 12—-month petition finding, | 75 FR 6437-6471
Threatened or Endangered; Proposed Rule Not warranted
2/25/2010 12-Month Finding on a Petition To List the Sonoran Desert Notice of 12—-month petition finding, | 75 FR 8601-8621
Population of the Bald Eagle as a Threatened or Endangered Not warranted
Distinct Population Segment
2/25/2010 Withdrawal of Proposed Rule To List the Southwestern Withdrawal of Proposed Rule to List | 75 FR 13068-13071
Washington/Columbia River Distinct Population Segment of
Coastal Cutthroat Trout (Oncorhynchus clarki clarki) as
Threatened
3/18/2010 90-Day Finding on a Petition to List the Berry Cave salamander | Notice of 90-day Petition Finding, | 75 FR 13068-13071
as Endangered Substantial
3/23/2010 90 Day Finding on a Petition to List the Southern Hickorynut | Notice of 90-day Petition Finding, | 75 FR 13717-13720
Mussel (Obovaria jacksoniana) as Endangered or Threatened Not substantial
3/23/2010 90-Day Finding on a Petition to List the Striped Newt as Threat- | Notice of 90-day Petition Finding, | 75 FR 13720-13726
ened Substantial
3/23/2010 12-Month Findings for Petitions to List the Greater Sage-Grouse | Notice of 12-month petition finding, | 75 FR 13910-14014
(Centrocercus urophasianus) as Threatened or Endangered Warranted but precluded

Our expeditious progress also
includes work on listing actions that we
funded in FY 2010 but have not yet
been completed to date. These actions
are listed below. Actions in the top
section of the table are being conducted
under a deadline set by a court. Actions
in the middle section of the table are
being conducted to meet statutory

timelines, that is, timelines required
under the Act. Actions in the bottom
section of the table are high-priority
listing actions. These actions include
work primarily on species with an LPN
of 2, and selection of these species is
partially based on available staff
resources, and when appropriate,
include species with a lower priority if

they overlap geographically or have the
same threats as the species with the
high priority. Including these species
together in the same proposed rule
results in considerable savings in time
and funding, as compared to preparing
separate proposed rules for each of them
in the future.



16062 Federal Register/Vol. 75, No. 61/Wednesday, March 31, 2010/Proposed Rules

TABLE 2. LISTING ACTIONS FUNDED IN FY 2010 BUT NOT YET COMPLETED.

Species

Action

Actions Subject to Court Order/Settlement Agreement

6 Birds from Eurasia

Final listing determination

Flat-tailed horned lizard

Final listing determination

6 Birds from Peru

Proposed listing determination

Sacramento splittail

Proposed listing determination

Mono basin sage-grouse

12—month petition finding

Greater sage-grouse

12—-month petition finding

Big Lost River whitefish

12—-month petition finding

White-tailed prairie dog

12—month petition finding

Gunnison sage-grouse

12—month petition finding

Wolverine

12—month petition finding

Arctic grayling

12—month petition finding

Agave eggergsiana

12—month petition finding

Solanum conocarpum

12—-month petition finding

Mountain plover

12—-month petition finding

Hermes copper butterfly

90-day petition finding

Thorne’s hairstreak butterfly

90—day petition finding

Actions with Statutory Deadlines

48 Kauai species

Final listing determination

Casey’s june beetle

Final listing determination

Georgia pigtoe, interrupted rocksnail, and rough hornsnail

Final listing determination

2 Hawaiian damselflies

Final listing determination

African penguin

Final listing determination

3 Foreign bird species (Andean flamingo, Chilean woodstar, St. Lucia forest thrush)

Final listing determination

5 Penguin species

Final listing determination

Southern rockhopper penguin — Campbell Plateau population

Final listing determination

5 Bird species from Colombia and Ecuador

Final listing determination

7 Bird species from Brazil

Final listing determination

Queen Charlotte goshawk

Final listing determination

Salmon crested cockatoo

Proposed listing determination

Black-footed albatross

12—-month petition finding

Mount Charleston blue butterfly

12—-month petition finding

Least chub?

12—month petition finding

Mojave fringe-toed lizard?

12—month petition finding

Pygmy rabbit (rangewide)?

12—month petition finding

Kokanee — Lake Sammamish population?

12—month petition finding

Delta smelt (uplisting)

12—-month petition finding
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TABLE 2. LISTING ACTIONS FUNDED IN FY 2010 BUT NOT YET COMPLETED.—Continued

Species

Action

Cactus ferruginous pygmy-ow!’

12—-month petition finding

Northern leopard frog

12—-month petition finding

Tehachapi slender salamander

12—month petition finding

Coqui Llanero

12—-month petition finding

Susan’s purse-making caddisfly

12—-month petition finding

White-sided jackrabbit

12—month petition finding

Jemez Mountains salamander

12—-month petition finding

Dusky tree vole

12—-month petition finding

Eagle Lake trout’

12—month petition finding

29 of 206 species

12—month petition finding

Desert tortoise — Sonoran population

12—month petition finding

Gopher tortoise — eastern population

12—month petition finding

Amargosa toad

12—month petition finding

Wyoming pocket gopher

12—-month petition finding

Pacific walrus

12—-month petition finding

Wrights marsh thistle

12—-month petition finding

67 of 475 southwest species

12—month petition finding

9 Southwest mussel species

12—month petition finding

14 parrots (foreign species)

12—-month petition finding

Southeastern pop snowy plover & wintering pop. of piping plover?

90—-day petition finding

Eagle Lake trout!

90—day petition finding

Ozark chinquapin’

90—day petition finding

Smooth-billed ani?

90—day petition finding

Bay Springs salamander?

90—day petition finding

Mojave ground squirrel?

90—day petition finding

32 species of snails and slugs'’

90—day petition finding

Calopogon oklahomensis?

90—day petition finding

42 snail species

90—day petition finding

White-bark pine

90—day petition finding

Puerto Rico harlequin

90—day petition finding

Fisher — Northern Rocky Mtns. population

90—day petition finding

Puerto Rico harlequin butterfly?

90—-day petition finding

42 snail species (Nevada & Utah)

90—day petition finding

HI yellow-faced bees

90—day petition finding

Red knot roselaari subspecies

90—day petition finding

Honduran emerald

90—day petition finding

Peary caribou

90—day petition finding
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TABLE 2. LISTING ACTIONS FUNDED IN FY 2010 BUT NOT YET COMPLETED.—Continued

Species

Action

Western gull-billed tern

90—day petition finding

Plain bison

90—day petition finding

Giant Palouse earthworm

90—day petition finding

Mexican gray wolf

90—day petition finding

Spring Mountains checkerspot butterfly

90—day petition finding

Spring pygmy sunfish

90-day petition finding

San Francisco manzanita

90—day petition finding

Bay skipper

90—day petition finding

Unsilvered fritillary

90—-day petition finding

Texas kangaroo rat

90—day petition finding

Spot-tailed earless lizard

90—day petition finding

Eastern small-footed bat

90—day petition finding

Northern long-eared bat

90—day petition finding

Prairie chub

90—day petition finding

10 species of Great Basin butterfly

90—day petition finding

High Priority Listing Actions3

19 Oahu candidate species® (16 plants, 3 damselflies) (15 with LPN = 2, 3 with LPN = 3, 1 with LPN =9)

Proposed listing

17 Maui-Nui candidate species® (14 plants, 3 tree snails) (12 with LPN = 2, 2 with LPN = 3, 3 with LPN =
8)

Proposed listing

Sand dune lizard3 (LPN = 2)

Proposed listing

2 Arizona springsnails® (Pyrgulopsis bernadina (LPN = 2), Pyrqulopsis trivialis (LPN = 2))

Proposed listing

2 New Mexico springsnails® (Pyrgulopsis chupaderae (LPN = 2), Pyrgulopsis thermalis (LPN = 11))

Proposed listing

2 mussels® (rayed bean (LPN = 2), snuffoox No LPN)

Proposed listing

2 mussels? (sheepnose (LPN = 2), spectaclecase (LPN = 4),)

Proposed listing

Ozark hellbender2 (LPN = 3)

Proposed listing

Altamaha spinymussel® (LPN = 2)

Proposed listing

5 southeast fish® (rush darter (LPN = 2), chucky madtom (LPN = 2), yellowcheek darter (LPN = 2),
Cumberland darter (LPN = 5), laurel dace (LPN = 5))

Proposed listing

8 southeast mussels (southern kidneyshell (LPN = 2), round ebonyshell (LPN = 2), Alabama pearishell
(LPN = 2), southern sandshell (LPN = 5), fuzzy pigtoe (LPN = 5), Choctaw bean (LPN = 5), narrow
pigtoe (LPN = 5), and tapered pigtoe (LPN = 11))

Proposed listing

3 Colorado plants® (Pagosa skyrocket (lpomopsis polyantha) (LPN = 2), Parchute beardtongue
(Penstemon debilis) (LPN = 2), Debeque phacelia (Phacelia submutica) (LPN = 8))

Proposed listing

1 Funds for listing actions for these species were provided in previous FYs.

2 We funded a proposed rule for this subspecies with an LPN of 3 ahead of other species with LPN of 2, because the threats to the species
were so imminent and of a high magnitude that we considered emergency listing if we were unable to fund work on a proposed listing rule in FY

2008.
3 Funds for these high-priority listing actions were provided in FY 2008 or 2009

We have endeavored to make our

relevant law and regulations, and
constraints relating to workload and
personnel. We are continually

considering ways to streamline
processes or achieve economies of scale,
such as by batching related actions

listing actions as efficient and timely as
possible, given the requirements of the
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together. Given our limited budget for
implementing section 4 of the Act, these
actions described above collectively
constitute expeditious progress.

The Tucson shovel-nosed snake will
be added to the list of candidate species
upon publication of this 12-month
finding. We will continue to monitor the
status of this species as new information
becomes available. This review will
determine if a change in status is
warranted, including the need to make
prompt use of emergency listing
procedures.

We intend that any proposed listing
action for the Tucson shovel-nosed
snake will be as accurate as possible.

Therefore, we will continue to accept
additional information and comments
from all concerned governmental
agencies, the scientific community,
industry, or any other interested party
concerning this finding.

References Cited

A complete list of all references cited
in this document is available on the
Internet at http://www.regulations.gov
and upon request from the Field
Supervisor at the Arizona Ecological

Services Office (see ADDRESSES section).
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The primary author of this notice is
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section).

Authority

The authority for this action is section
4 of the Endangered Species Act of
1973, as amended (16 U.S.C. 1531 et
seq.).

Dated: March 18, 2010
Rowan W. Gould,
Acting Director, Fish and Wildlife Service.
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BILLING CODE 4310-55-S



16066

Notices

Federal Register
Vol. 75, No. 61

Wednesday, March 31, 2010

This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and investigations,
committee meetings, agency decisions and
rulings, delegations of authority, filing of
petitions and applications and agency
statements of organization and functions are
examples of documents appearing in this
section.

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

March 26, 2010.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB),
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8681.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to

the collection of information unless it
displays a currently valid OMB control
number.

Rural Utilities Service

Title: Preloan Procedures and
Requirements for Telecommunications
Program.

OMB Control Number: 0572—0079.

Summary of Collection: The Rural
Utilities Service (RUS) is a credit agency
of the U.S. Department of Agriculture. It
makes mortgage loans and loan
guarantees to finance
telecommunications, electric, and water
and waste facilities in rural areas with
a loan portfolio that totals nearly $42
billion. RUS manages loan programs in
accordance with the Rural
Electrification Act of 1936, 7 U.S.C. 901
et seq. as amended, (RE Act). Section
201 of the RE Act authorizes the
Administrator to make loans to qualified
telephone companies for the purpose of
providing telephone service to the
widest practicable number of rural
subscribers.

Need and Use of the Information:
RUS will collect information using
several forms to determine an
applicant’s eligibility to borrow from
RUS under the terms of the RE Act. The
information is also used to determine
that the Government’s security for loans
made by RUS are reasonably adequate
and that the loans will be repaid within
the time agreed. Without the
information, RUS could not effectively
monitor each borrower’s compliance
with the loan terms and conditions to
properly ensure continued loan
security.

Description of Respondents: Business
or other for-profit; not-for-profit
institutions.

Number of Respondents: 50.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 3,539.

Rural Utilities Service

Title: 7 CFR Part 1778, Emergency and
Imminent Community Water Assistance
Grants.

OMB Control Number: 0572-0110.

Summary of Collection: The Rural
Utilities Service (RUS) is authorized
under Section 306A of the Consolidated
Farm and rural Development Act, (7
U.S.C. 1926(a) to provide grants to rural
areas and small communities to secure
adequate quantities of safe water. Grants
made under this program shall be made

for 100 percent of the project cost, can
serve rural areas with population not in
excess of 5,000, and household income
should not exceed 100 percent of a
State’s non-metropolitan median
household income. Grants under this
program may be made to public bodies
and private nonprofit corporations
serving rural areas.

Need and Use of the Information:
RUS will collect the information from
applicants applying for grants under 7
CFR part 1778. The information is
unique to each borrower and emergency
situation. Applicants must demonstrate
that there is an imminent emergency or
that a decline occurred within 2 years
of the date the application was filed
with Rural Development.

Description of Respondents: State,
Local or Tribal Government; not-for-
profit institutions.

Number of Respondents: 100.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 400.

Rural Utility Service

Title: Water and Waste Disposal
Programs Guaranteed Loans.

OMB Control Number: 0572—0122.
Summary of Collection: The Rural
Utilities Service (RUS) is authorized by

Section 306 of the Consolidated Farm
and Rural Development Act (7 U.S.C.
1926) to make loans to public agencies,
nonprofit corporations, and Indian
Tribes for the development of water and
waste disposal facilities primarily
servicing rural residents. The Waste and
Water Disposal Programs (WW) of RUS
provide insured loan and grant funds
through the WW program to finance
many types of projects varying in size
and complexity. The Waste and Water
Disposal Guaranteed Program is
implemented through 7 CFR part 1779.
The guaranteed loan program
encourages lender participation and
provides specific guidance in the
processing and servicing of guaranteed
WW loans.

Need and Use of the Information:
Rural Development’s field offices will
collect information from applicants/
borrowers, lenders, and consultants to
determine eligibility, project feasibility
and to ensure borrowers operate on a
sound basis and use loan funds for
authorized purposes. There are agency
forms required as well as other
requirements that involve certifications
from the borrower, lenders, and other
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parties. Failure to collect proper
information could result in improper
determinations of eligibility, improper
use of funds and or unsound loans.

Description of Respondents: Business
or other for-profit; not-for-profit
institutions; State, Local or Tribal
Government.

Number of Respondents: 15.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 858.

Charlene Parker,

Departmental Information Collection
Clearance Officer.

[FR Doc. 2010-7195 Filed 3—30-10; 8:45 am]
BILLING CODE 3410-15-P

DEPARTMENT OF AGRICULTURE
Rural Utilities Service

Information Collection Activity;
Comment Request
AGENCY: Rural Utilities Service, USDA.

ACTION: Notice and request for
comments.

SUMMARY: The Rural Utilities Service
(RUS), in accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. chapter 35, as amended), invites
comments on the following information
collections for which the Agency
intends to request approval from the
Office of Management and Budget
(OMB).

DATES: Comments on this notice must be
received by June 1, 2010.

FOR FURTHER INFORMATION CONTACT:
Michele Brooks, Director, Program
Development and Regulatory Analysis,
U.S. Department of Agriculture, Rural
Utilities Service, 1400 Independence
Ave., SW., STOP 1522, Room 5162,
South Building, Washington, DC 20250—
1522. Telephone: (202) 690-1078. Fax:
(202) 720- 8435.

SUPPLEMENTARY INFORMATION: The Office
of Management and Budget’s (OMB)
regulation (5 CFR part 1320)
implementing provisions of the
Paperwork Reduction Act of 1995 (Pub.
L. 104-13) requires that interested
members of the public and affected
agencies have an opportunity to
comment on information collection and
recordkeeping activities [see 5 CFR
1320.8(d)]. This notice identifies
information collections that RUS is
submitting to OMB for extension.
Comments are invited on: (a) Whether
this collection of information is
necessary for the proper performance of
the functions of the agency, including
whether the information will have

practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
collection of information including the
validity of the methodology and
assumptions used; (c) ways to enhance
the quality, utility, and clarity of the
information to be collected; and (d)
ways to minimize the burden of the
collection of information on
respondents, including through the use
of appropriate automated, electronic,
mechanical or other technological
collection techniques or other forms of
information technology. Comments may
be sent to Michele Brooks, Director,
Program Development and Regulatory
Analysis, U.S. Department of
Agriculture, Rural Utilities Service,
STOP 1522, 1400 Independence Ave.,
SW., Washington, DC 20250-1522. Fax:
(202) 720-8435.

Title: 7 CFR Part 1794, Environmental
policies and Procedures.

OMB Control Number: 0572—-0117.

Type of Request: Extension of a
currently approved collection.

Abstract: The information collection
contained in this rule are requirements
prescribed by the National
Environmental Policy Act of 1969
(NEPA), as amended (42 U.S.C. 4321—
4346), the Council on Environmental
Quality (CEQ) Regulations for
Implementing the Procedural Provisions
of NEPA (40 CFR parts 1500-1508), and
Executive Orders.

USDA Rural Development
administers rural utilities programs
through the Rural Utilities Service
(Agency). Agency applicants provide
environmental documentation, as
prescribed by the rule, to assure that
policy contained in NEPA is followed.
The burden varies depending on the
type, size, and location of each project,
which then prescribes the type of
information collection involved. The
collection of information is only that
information that is essential for the
Agency to provide environmental
safeguards and to comply with NEPA as
implemented by the CEQ regulations.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 146 hours per
response.

Respondents: Business or other for-
profit and non-for-profit institutions.

Estimated Number of Respondents:
1,339.

Estimated Number of Responses per
Respondent: 2

Estimated Total Annual Burden on
Respondents: 486,440 hours.

Copies of this information collection
can be obtained from MaryPat Daskal,
Program Development and Regulatory
Analysis, United States Department of

Agriculture, Rural Utilities Service, at

(202) 720-7853. FAX: (202) 720-8435.
All responses to this notice will be

summarized and included in the request

for OMB approval. All comments will

also become a matter of public record.
Dated: March 25, 2010.

Jessica Zufolo,

Deputy Administrator, Rural Utilities Service.

[FR Doc. 2010-7125 Filed 3-30-10; 8:45 am]

BILLING CODE P

DEPARTMENT OF AGRICULTURE

Grain Inspection, Packers and
Stockyards Administration

Designation for the Champaign, IL;
Emmett, Ml; Davenport, IA; Enid, OK;
Keokuk, IA; Marshall, Ml; and Omaha,
NE Areas

AGENCY: Grain Inspection, Packers and
Stockyards Administration, USDA.
ACTION: Notice.

SUMMARY: GIPSA is announcing the
designation of the following
organizations to provide official services
under the United States Grain Standards
Act, as amended (USGSA): Champaign-
Danville Grain Inspection Departments,
Inc. (Champaign); Detroit Grain
Inspection Service, Inc. (Detroit);
Eastern Iowa Grain Inspection and
Weighing Service, Inc. (Eastern Iowa);
Enid Grain Inspection Company, Inc.
(Enid); Keokuk Grain Inspection Service
(Keokuk); Michigan Grain Inspection
Services, Inc. (Michigan); and Omaha
Grain Inspection Service, Inc. (Omaha).
DATES: Effective Date: April 1, 2010.

ADDRESSES: William A. Ashley, Acting
Branch Chief, Review Branch,
Compliance Division, GIPSA, USDA,
STOP 3604, Room 1647-S, 1400
Independence Avenue, SW.,
Washington, DC 20250-3604.

FOR FURTHER INFORMATION CONTACT:
William A. Ashley, 202-720-8262 or
William.A.Ashley@usda.gov.

Read Applications: All applications
and comments will be available for
public inspection at the office above
during regular business hours (7 CFR
1.27(c)).

SUPPLEMENTARY INFORMATION: In the
September 4, 2009, Federal Register (74
FR 45803), GIPSA requested
applications for designation to provide
official services in the geographic areas
presently serviced by the agencies
named above. Applications were due by
October 1, 2009.

Champaign, Detroit, Eastern Iowa,
Enid, Keokuk, Michigan, and Omaha
were the sole applicants for
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designations to provide official services
in these areas. As a result, GIPSA did
not ask for additional comments.

GIPSA evaluated all available
information regarding the designation
criteria in section 7(f)(1) of the USGSA
(7 U.S.C. 79(f)) and determined that

Champaign, Detroit, Eastern Iowa, Enid,
Keokuk, Michigan, and Omaha are able
to provide official services in the
geographic areas specified in the
September 4, 2009 Federal Register for
which they applied. These designation

actions to provide official services in the
specified areas are effective April 1,
2010 and terminate on March 31, 2013.

Interested persons may obtain official
services by calling the telephone
numbers listed below:

Official agency Headquarters location and telephone Desé%ggt'on Desgr?gtlon
Champaign ........cceerveeiienieeiicee Champaign, IL (217-398-0723). Additional Locations: Hoopeston, IL; 4/1/2010 3/31/2013
Lake Village, IN; and Terre Haute, IN.
Detroit ..occeeeeeieeeeeee e Emmett, Ml (810-395-2105) ....ccueeiiiiiieiiieeeiee et 4/1/2010 3/31/2013
Eastern lowa .......ccccovoeeiiiiniinniennn. Davenport, 1A (563-322-7149). Additional Locations: Dubuque, IA; 4/1/2010 3/31/2013
Muscatine, IA; Gladstone, IL; and Rochelle, IL.
Enid, OK (916-374-9700). Additional Location: Catoosa, OK 4/1/2010 3/31/2013
Keokuk, IA (319-524—6482). Additional Location: Havana, IL 4/1/2010 3/31/2013
Marshall, MI (269-781-2711). Additional Locations: Cairo, OH and 4/1/2010 3/31/2013
Carrollton, MI.
Omaha, NE (402-341-6739) ....ccoceeiiriererreeeesreeeere e 4/1/2010 3/31/2013

Section 7(f)(1) of the USGSA
authorizes GIPSA’s Administrator to
designate a qualified applicant to
provide official services in a specified
area after determining that the applicant
is better able than any other applicant
to provide such official services (7
U.S.C. 79(f)(1)).

Under section 7(g)(1) of the USGSA,
designations of official agencies are
effective for 3 years unless terminated
by the Secretary; however, designations
may be renewed according to the
criteria and procedures prescribed in
section 7(f) of the Act.

Authority: 7 U.S.C. 71-87k.

J. Dudley Butler,

Administrator, Grain Inspection, Packers and
Stockyards Administration.

[FR Doc. 2010-7120 Filed 3—30-10; 8:45 am]
BILLING CODE 3410-KD-P

DEPARTMENT OF AGRICULTURE

Grain Inspection, Packers and
Stockyards Administration

Opportunity for Designation in the
Amarillo, TX; Cairo, IL; State of
Louisiana; State of North Carolina;
Belmond, IA; State of New Jersey; and
State of New York Areas; Request for
Comments on the Official Agencies
Servicing These Areas

AGENCY: Grain Inspection, Packers and
Stockyards Administration, USDA.
ACTION: Notice.

SUMMARY: The designations of the
official agencies listed below will end
on September 30, 2010. We are asking
persons or governmental agencies
interested in providing official services
in the areas presently served by these
agencies to submit an application for

designation. In addition, we are asking
for comments on the quality of services
provided by the following designated
agencies: Amarillo Grain Exchange, Inc.
(Amarillo); Cairo Grain Inspection
Agency, Inc. (Cairo); Louisiana
Department of Agriculture and Forestry
(Louisiana); North Carolina Department
of Agriculture (North Carolina); and

D. R. Schaal Agency, Inc. (Schaal).
DATES: Applications and comments
must be received by April 30, 2010.
ADDRESSES: Submit applications and
comments concerning this notice using
any of the following methods:

o Internet: Apply using FGISonline
(https://fgis.gipsa.usda.gov/
default home FGIS.aspx) by clicking on
the Delegations/Designations and Export
Registrations (DDR) link. You will need
to obtain an FGISonline customer
number and USDA eAuthentication
username and password prior to
applying. Submit comments at http://
www.regulations.gov. Instructions for
submitting and reading comments are
detailed on the site.

e Hand Delivery/Courier Address:
William A. Ashley, Acting Review
Branch Chief, Compliance Division,
GIPSA, USDA, Room 1647-S, 1400
Independence Avenue, SW.,
Washington, DC 20250.

e Mail: William A. Ashley, Acting
Review Branch Chief, Compliance
Division, GIPSA, USDA, STOP 3604,
1400 Independence Avenue, SW.,
Washington, DC 20250-3604.

e Fax: William A. Ashley, 202-690—
2755.

e E-mail:
William.A.Ashley@usda.gov.

Read Applications and Comments:
All applications and comments will be
available for public inspection at the
office above during regular business
hours (7 CFR 1.27(c)).

FOR FURTHER INFORMATION CONTACT:
William A. Ashley, 202—-720-8262 or
William.A.Ashley@usda.gov.

SUPPLEMENTARY INFORMATION: Section
7(£)(1) of the United States Grain
Standards Act (USGSA) (7 U.S.C. 71—
87k) authorizes GIPSA’s Administrator
to designate a qualified applicant to
provide official services in a specified
area after determining that the applicant
is better able than any other applicant
to provide such official services. Under
section 7(g)(1) of the USGSA,
designations of official agencies are
effective for 3 years unless terminated
by the Secretary, but may be renewed
according to the criteria and procedures
prescribed in section 7(f) of the Act.

Areas Open for Designation
Amarillo

Pursuant to Section 7(f)(2) of the Act,
the following geographic areas, in the
States of Oklahoma and Texas are
assigned to this official agency:

e Armstrong (north of Prairie Dog
Town Fork of the Red River), Carson,
Childress, Collingsworth, Dallam, Deaf
Smith (east of U.S. Route 385), Donley,
Gray, Hansford, Hall (east of U.S. Route
287), Harley, Hemphill, Hutchinson,
Lipscomb, Moore, Ochiltree, Oldham,
Potter, Randall (north of Prairie Dog
Town Fork of the Red River, State Route
217 and FM 1062), Roberts, Sherman,
and Wheeler Counties in Texas.

¢ Beaver, Cimarron, and Texas
Counties in Oklahoma.

Cairo

Pursuant to Section 7(f)(2) of the Act,
the following geographic areas, in the
States of Illinois, Kentucky, and
Tennessee are assigned to this official
agency:
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e Alexander, Jackson County (south
of State Route 3, State Route 149, and
State Route 13; west of U.S. Route 51),
Johnson, Hardin, Massac, Pope, Pulaski,
Randolph County (south of State Route
150 and south of State Route 3), and
Union Counties in Illinois.

¢ Ballard, Calloway, Carlisle, Fulton,
Graves, Hickman, Livingston, Lyon,
Marshall, McCracken, and Trigg
Counties in Kentucky.

¢ Benton, Dickson, Henry, Houston,
Humphreys, Lake, Montgomery, Obion,
Stewart, and Weakley Counties in
Tennessee.

The Cargill, Inc., grain elevator in
Tiptonville, Lake County, Tennessee,
which is located within Cairo’s assigned
areas, is currently serviced, and will
continue to be serviced by Midsouth
Grain Inspection Service.

Louisiana

Pursuant to Section 7(f)(2) of the Act,
the entire State of Louisiana, except
those export port locations within the
State which are serviced by GIPSA, is
assigned to this official agency.

North Carolina

Pursuant to Section 7(f)(2) of the Act,
the entire State of North Carolina,
except those export port locations
within the State which are serviced by
GIPSA, is assigned to this official
agency.

Schaal

Pursuant to Section 7(f)(2) of the Act,
the following geographic areas, in the
States of Iowa, Minnesota, New Jersey,
and New York are assigned to this
official agency:

¢ Butler (north of County Road C23
and County Road C33, east of County
Road T47, and west of State Highway
188/County Road T64), Cerro Gordo,
Floyd (west of County Road T64 and
north of County Road B60), Franklin
(north of County Road C55, County
Road C25, and County Road C23 and
west of U.S. Route 65, County Road S41,
and County Road S56), Hancock,
Kossuth (east of U.S. Route 169),
Mitchell, Winnebago, Worth, Wright
(north of State Route 3 and Interstate 35
and east of State Route 17 and U.S.
Route 65) Counties in Iowa.

The following grain elevators, located
within Schaal’s assigned geographic
areas in the State of Iowa, are not
serviced by Schaal: (1) Agvantage F.S.,
Chapin, Franklin County; (2) Five Star
Coop, Rockwell, Cerro Gordo County
(both serviced by Central Iowa Grain
Inspection Service, Inc.); and (3) West
Bend Elevator Co., Algona, Kossuth
County; Stateline Coop, Burt, Kossuth
County; Gold-Eagle, Goldfield, Wright

County; and North Central Coop,
Holmes, Wright County (serviced by
Sioux City Inspection and Weighing
Service Company).

e Faribault, Freeborn, and Mower
Counties in Minnesota.

e The entire States of New Jersey and
New York, except those export port
locations within the States which are
serviced by GIPSA.

Opportunity for Designation

Interested persons or governmental
agencies may apply for designation to
provide official services in the
geographic areas specified above under
the provisions of section 7(f) of the
USGSA and 7 CFR 800.196(d).
Designation in the specified geographic
areas is for the period beginning October
1, 2010, and ending September 30, 2013.
To apply for designation or for more
information, contact William A. Ashley
at the address listed above or visit
GIPSA’s Web site at http://
www.gipsa.usda.gov.

Request for Comments

We are publishing this notice to
provide interested persons the
opportunity to comment on the quality
of services provided by the Amarillo,
Cairo, Louisiana, North Carolina, and
Schaal official agencies. In the
designation process, we are particularly
interested in receiving comments citing
reasons and pertinent data supporting or
objecting to the designation of the
applicants. Submit all comments to
William A. Ashley at the above address
or at http://www.regulations.gov.

We consider applications, comments,
and other available information when
determining which applicant will be
designated.

Authority: 7 U.S.C. 71-87k.

J. Dudley Butler,

Administrator, Grain Inspection, Packers and
Stockyards Administration.

[FR Doc. 2010-7122 Filed 3—30-10; 8:45 am]
BILLING CODE 3410-KD-P

DEPARTMENT OF AGRICULTURE
Forest Service

Notice of Southeast Washington
Resource Advisory Committee Meeting

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: Pursuant to the authorities in
the Federal Advisory Committee Act
(Pub. L. 92—-463) and under the Secure
Rural Schools and Community Self-
Determination Act of 2000, as amended,
(Pub. L. 110-343), the Umatilla National

Forest, Southeast Washington Resource
Advisory Committee will conduct a
business meeting. The meeting is open
to the public.
DATES: Wednesday, April 7, 2010,
beginning at 6:30 p.m.
ADDRESSES: Pomeroy Ranger District
Office, 71 West Main Street, Pomeroy,
Washington.
SUPPLEMENTARY INFORMATION: Agenda
topics will include review and approval
of project proposals, and is an open
public forum.
FOR FURTHER INFORMATION CONTACT:
Monte Fujishin, Designated Federal
Official, at (509) 843—1891 or e-mail
mfujishin@fs.fed.us.

Dated: March 24, 2010.
Monte Fujishin,

District Ranger, Pomeroy Ranger District,
Umatilla National Forest.

[FR Doc. 2010-7116 Filed 3—30-10; 8:45 am]
BILLING CODE 3410-BH-P

DEPARTMENT OF AGRICULTURE
Forest Service

Alpine County Resource Advisory
Committee (RAC)

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Alpine County Resource
Advisory Committee (RAC) will hold a
meeting.

DATES: The meeting will be held on
April 20, 2010, and will begin at 6 p.m.
The meeting will be held in Alpine

County at the Alpine Early Learning
Center, 100 Foothill Road, Markleeville,
CA 96120.
FOR FURTHER INFORMATION CONTACT:
Marnie Bonesteel, RAC Coordinator,
USDA, Humboldt-Toiyabe National
Forest, Carson Ranger District, 1536 S.
Carson Street, Carson City, NV 89701
(775) 352—1240; E-MAIL
mbonesteel@fs.fed.us.

SUPPLEMENTARY INFORMATION: Agenda
items to be covered include: (1)
Congratulate new members (2) Discuss
and vote on committee bylaws and elect
a chairperson (3) Review Title II projects
and recommend projects for funding (4)
Public Comment. The meeting is open
to the public. Public input opportunity
will be provided and individuals will
have the opportunity to address the
Committee at that time.

Dated: March 23, 2010.
Genny E. Wilson,
Designated Federal Officer.
[FR Doc. 2010-6998 Filed 3—30-10; 8:45 am]
BILLING CODE 3410-11-M
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DEPARTMENT OF AGRICULTURE
Forest Service

Notice of Southwest Idaho Resource
Advisory Committee Meeting

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: Pursuant to the authorities in
the Federal Advisory Committee Act
(Pub. L. 92-463) and under the Secure
Rural Schools and Community Self-
Determination Act of 2000, as amended,
(Pub. L. 110-343), the Boise, Payette,
and Sawtooth National Forests’
Southwest Idaho Resource Advisory
Committee will conduct a business
meeting. The meeting is open to the
public.

DATES: Thursday, April 15, 2010,
beginning at 10:30 a.m.
ADDRESSES: Idaho Counties Risk
Management Program Building, 3100
South Vista Avenue, Boise, Idaho.
SUPPLEMENTARY INFORMATION: Agenda
topics will include review and approval
of project proposals, and is an open
public forum.
FOR FURTHER INFORMATION CONTACT: Dale
Olson, Designated Federal Official, at
(208) 347-0322 or e-mail
dolson07@fs.fed.us.

Dated: March 22, 2010.
Suzanne C. Rainville,
Forest Supervisor, Payette National Forest.
[FR Doc. 2010-7006 Filed 3—30-10; 8:45 am]
BILLING CODE 3410-11-M

COMMISSION ON CIVIL RIGHTS
Sunshine Act Notice

AGENCY: United States Commaission on
Civil Rights.

ACTION: Notice of meeting cancellation.

SUMMARY: On March 18, 2010 (75 FR
13076) the U.S. Commission on Civil
Rights announced a business meeting to
be held on Friday, March 26, 2010 at the
Commission’s headquarters. On
Thursday, March 25, 2010, the meeting
was cancelled. The decision to cancel
the meeting was too close in time to the
day of the meeting for the publication of
a cancellation notice to appear in
advance of the scheduled meeting date.
The details of the cancelled meeting are:
DATE AND TIME: Friday, March 26, 2010;
11:30 a.m. EDT.
PLACE: Via Teleconference. Public Dial
in: 1-800-597-7623. Conference ID #
63007474.

Meeting open to public.

Meeting Agenda

This meeting is open to the public,
except where noted otherwise.
I. Approval of Agenda
II. Program Planning
e Approval of Letter to Youngstown,
Ohio City Council Members re
Racially Bifurcated Test Results in
the Police and Fire Departments

e Update on Status of 2010

Enforcement Report—Some of the
discussion of this agenda item may
be held in closed session.

¢ Update on Status of Title IX

Project—Some of the discussion of
this agenda item may be held in
closed session.

III. Adjourn

The Commission’s next scheduled
meeting is Friday, April 16, 2010, the
details of which will be published in the
Federal Register eight days prior to that
meeting.

CONTACT PERSON FOR FURTHER
INFORMATION: Lenore Ostrowsky, Acting
Chief, Public Affairs Unit (202) 376—
8591. TDD: (202) 376—8116.

Persons with a disability requiring
special services, such as an interpreter
for the hearing impaired, should contact
Pamela Dunston at least seven days
prior to the meeting at 202—376—-8105.
TDD: (202) 376-8116.

Dated: March 29, 2010.
David Blackwood,
General Counsel.
[FR Doc. 2010-7313 Filed 3-29-10; 4:15 pm]
BILLING CODE 6335-01-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and
Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
chapter 35).

Agency: U.S. Census Bureau.

Title: 2010 Census Quality Survey.

Form Number(s): D-1R1.

OMB Control Number: None.

Type of Request: New collection.

Burden Hours: 43,810.

Number of Respondents: 262,857.

Average Hours per Response: 10
minutes.

Needs and Uses: As the 2010 Census
nears, planning for the 2020 Census is
already underway. One particular area
of interest for the 2020 Census is to
make the Census cost-effective and
accurate. The Census Bureau will

explore the use of the Internet for the
2020 Census as an alternative means for
the public to respond to the Census.
Therefore, we have established the 2010
Census Quality Survey (CQS), formerly
known as the Internet Reinterview
Evaluation, as a research component
under the 2010 Census Program for
Evaluations and Experiments (CPEX).

Projects under the 2010 CPEX will
guide future census design as well as
benefit other ongoing programs
conducted by the Census Bureau, such
as the American Community Survey.

As with previous decennial censuses
dating back to 1950, the Census Bureau
conducts a formal program to assess the
census and experimental tests that
examine methodologies, techniques,
and strategies that will potentially
improve the way the Census Bureau
conducts the next decennial census. For
experimental studies, the actual
decennial census environment is
required because it provides the
necessary conditions to learn the true
effects of new ideas within the context
of the actual effects of national
advertising, outreach partnerships, and
other events that occur only during a
census.

The 2010 CQS seeks to build on
previous Internet data collection
research in order to set the stage for the
Internet testing cycle for the 2020
Census. The main objective is to
estimate measurement errors, such as
simple response variance and bias of
responses from a census mail
questionnaire compared to those from a
census Internet questionnaire. The
reinterviews will be conducted with a
sample of 2010 Census mail
respondents in order to provide
estimates of measurement errors
associated with the design and content
of a self-administered census Internet
questionnaire. Since the measurement
error structure may differ depending on
whether a respondent has only one
response mode option (i.e. mail or
Internet) versus having a choice
between the two modes, we are testing
both ‘push’ and ‘choice’ strategies. A
sample of the 2010 Census mail
questionnaire respondents will be
invited to complete an Internet
reinterview (‘push’ Internet), which has
the same content as the 2010 mail
questionnaire. A separate sample of the
2010 Census mail questionnaire
respondents will be invited to complete
a mail reinterview (‘push’ mail) with the
same 2010 content. A third sample of
the 2010 Census mail questionnaire
respondents will be invited to complete
a reinterview with the choice of mail or
Internet modes (‘choice’ Internet/mail).
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The data from the Internet reinterview
will be compared with the data from the
mail reinterview to provide additional
information for estimating measurement
errors associated with responses from
each of the data collection modes as
well as response option strategies.
Internet reinterview data will also be
compared to 2010 Census mail
questionnaire data for the same
households to estimate gross difference
rates. A similar comparison will be
made for the mail reinterview to
estimate gross difference rates for the
mail mode. These gross difference rates
will be compared to estimate the
measurement error that arises from
Internet versus census mail
questionnaires. In addition to estimating
measurement errors, a key objective of
the evaluation is to collect data related
to respondent interaction with a census
Internet questionnaire such as break-off
rates and completion times. Laboratory
usability testing will also provide data
(e.g., eye-tracking and mouse-tracing
results) on navigational issues. Note that
we are currently considering tracing
mouse movement for a sample of survey
respondents, which would include
presentation of an informed consent
statement.

The Internet and mail reinterviews
will be conducted in late summer of
2010, after the census enumeration
activities have been completed, to
minimize the risk to the 2010 Census
data collection. However, the
reinterviews will be conducted as close
to the census enumeration as feasible to
effectively compare reinterview results
to the 2010 Census self-administered
mail questionnaire. Presumably, the
results collected within the census
environment will reflect a more
generalizable measurement error
structure than results from a mid-decade
census test instrument. In addition, we
hope to capitalize on respondents’
awareness of the 2010 Census to obtain
a higher response to the reinterviews
than would be possible in the absence
of the 2010 Census environment.
However, for the Internet reinterview,
compliance may suffer from public
messaging informing potential
respondents that there is no Internet
response option in the 2010 Census.

As with all CPEX experiments and
evaluations, the 2010 CQS is primarily
designed for use by the Census Bureau
to inform early 2020 Census testing and
planning. The intent is to use the 2010
CQS quantitative results, in
combination with the usability
laboratory results, to focus the Census
Bureau’s Internet development/design
resources for early decade testing. This
questionnaire design work will be

integrated with response option and
contact strategy research within the
2020 testing cycle to establish the
optimal Internet data collection strategy
for the 2020 Census.

The 2010 CQS is intended to provide
estimates of measurement error
associated with the design and content
of a self-administered census Internet
questionnaire. The overall goal is to
design the most effective census Internet
questionnaire, given the time and
resource constraints, and then evaluate
its associated measurement error and
usability issues. The Internet instrument
is not intended to simply replicate the
2010 Census mail questionnaire in an
electronic mode. Rather, the goal is to
evaluate measurement error associated
with an Internet questionnaire that
exploits the advantages of the electronic
technology, while still retaining the
meaning and intent of the questions and
response options from the mail form.
Likewise, this evaluation is not
intended to evaluate public compliance
(as measured by unit-level response
rates). An Internet response strategy
study within the 2010 Census
production cycle (or shortly after)
would be limited by the 2010 Integrated
Communication Program (ICP) messages
stating that there is no Internet data
collection for the 2010 Census.

Affected Public: Individuals or
households.

Frequency: One-time only.
Respondent’s Obligation: Voluntary.

Legal Authority: Title 13, United
States Code, Sections 141 and 193.

OMB Desk Officer: Brian Harris-
Kojetin, (202) 395-7314.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202) 482—-0266, Department of
Commerce, Room 6625, 14th and
Constitution Avenue, NW., Washington,
DC 20230 (or via the Internet at
dhynek@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to Brian Harris-Kojetin, OMB
Desk Officer either by fax (202-395—
7245) or e-mail (bharrisk@omb.eop.gov).

Dated: March 26, 2010.
Glenna Mickelson,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2010-7177 Filed 3—-30-10; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE

International Trade Administration

[C-570-936]

Circular Welded Carbon Quality Steel
Line Pipe from the People’s Republic
of China: Notice of Amended Final
Determination Pursuant to Final Court
Decision

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On December 11, 2009, the
United States Court of International
Trade (CIT) sustained the Department of
Commerce’s (the Department) remand
determination in Circular Welded
Carbon Quality Steel Line Pipe from the
People’s Republic of China: Final
Affirmative Countervailing Duty
Determination, 73 FR 70961 (Nov. 24,
2008) (Line Pipe from the PRC),
amended by Circular Welded Carbon
Quality Steel Line Pipe from the
People’s Republic of China: Notice of
Amended Final Affirmative
Countervailing Duty Determination and
Notice of Countervailing Duty Order, 74
FR 4136 (Jan. 23, 2009) (Amended Line
Pipe from the PRC). Because all
litigation in this matter has concluded,
the Department is issuing the amended
final determination in Line Pipe from
the PRC in accordance with the CIT’s
decision.

EFFECTIVE DATE: March 31, 2010.

FOR FURTHER INFORMATION CONTACT: John
Conniff, AD/CVD Operations, Office 3,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Ave., NW., Washington,
DC 20230; telephone: 202/482-1009.

SUPPLEMENTARY INFORMATION:

Background

On November 24, 2008, the
Department published its affirmative
countervailing duty determination in
Line Pipe from the PRC. On January 23,
2009, the Department published an
amended affirmative countervailing
duty determination in conjunction with
the countervailing duty order. See
Amended Line Pipe from the PRC. After
correcting for ministerial errors, the
Department calculated an amended
subsidy rate for Huludao Seven—Star
Steel Pipe Group Co., Ltd. (Huludao
Seven Star Group), Huludao Steel Pipe
Industrial Co. Ltd. (Huludao Steel Pipe),
and Huludao Bohai Oil Pipe Industrial
Co. Ltd. (Huludao Bohai) (collectively,
the Huludao Companies) of 31.29
percent. Id.
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In Line Pipe from the PRC, the
Department found that suppliers of hot—
rolled steel were government—owned
with a single exception for the Huludao
Companies. Accordingly, the
Department determined that supplier to
be a private company and thus did not
include the hot-rolled steel from that
supplier in the Huludao Companies’
subsidy calculation. Petitioners, United
States Steel Corporation and Maverick
Tube Corporation, challenged Line Pipe
from the PRC before the CIT, arguing in
relevant part that the Department erred
in finding that supplier of hot-rolled
steel to the Huludao Companies to be a
private company and not a state—owned
enterprise. On September 10, 2009, the
CIT granted the Department’s request for
a voluntary remand for the limited
purpose of “reconsidering and, as
necessary, correcting a potential error
related to the factual finding concerning
the ownership of a supplier of hot—
rolled steel” to the Huludao Companies.
United States Steel Corp. et al. v. United
States, Consol. Court No. 09—00086 (Ct.
Int’] Trade Sept. 10, 2009) (order
granting motion for voluntary remand).

The Department issued its remand
redetermination on October 20, 2009.
See United States Steel Corp. et al. v.
United States, Consol. Court No. 09—
00086, Final Redetermination Pursuant
to Remand (Oct. 20, 2009) (Final
Redetermination). On remand, the
Department determined its previous
finding concerning the private
ownership of the supplier of hot-rolled
steel to the Huludao Companies to be in
error. The Department corrected for that
error by finding the supplier in question
to be government—owned through the
application of adverse facts available.
See Final Redetermination at 3. As a
result of that correction, the Department
calculated a revised subsidy rate for the
Huludao Companies of 33.43 percent
and a revised all-others rate pursuant to
section 705(c)(5)(A) of the Tariff Act of
1930, as amended (the Act), of 36.74
percent.! Id. at 4.

Amended Final Determination

On December 11, 2009, the CIT
sustained the Department’s remand
redetermination in its entirety. See
United States Steel Corp. et al. v. United
States, Slip Op. 09—137 (Ct. Int’] Trade
Dec. 11, 2009).

Because there is now a final and
conclusive decision in the court
proceeding, we are further amending
Line Pipe from the PRC to reflect the

1The all-others rate was recalculated using a
simple average of the two responding firms’ subsidy
rates. See Line Pipe from the PRC, 73 FR at 70962-
63.

results of the Department’s remand
redetermination, i.e., the inclusion of
the previously excluded supplier to the
subsidy calculations. Accordingly, we
will instruct CBP to collect cash
deposits of estimated countervailing
duties at the rate of 33.00 percent of the
free on board (f.0.b.) invoice price on all
shipments of subject merchandise from
the Huludao Companies entered or
withdrawn from warehouse, for
consumption, on or after publication
date of this notice in the Federal
Register. Additionally, we will instruct
CBP to collect cash deposits of
estimated countervailing duties at the
rate of 36.53 percent of the f.0.b. invoice
price on all shipments of subject
merchandise from companies subject to
the all-others rate pursuant to section
705(c)(5)(A) of the Act, entered or
withdrawn from warehouse, for
consumption, on or after publication
date of this notice in the Federal
Register.

This determination is published
pursuant to sections 705(d) and 777(i) of
the Act.

Dated: March 25, 2010.
Ronald K. Lorentzen,

Deputy Assistant Secretary for Import
Administration.

[FR Doc. 2010-7216 Filed 3—30-10; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648-XV46

Fisheries Finance Program; Final
Program Notice and Announcement of
Availability of Federal Financial
Assistance

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic
andAtmospheric Administration,
Department of Commerce.

ACTION: Announcement of availability of
Federal financial assistance.

SUMMARY: NMFS announces the
availability of long-term direct loans
made underthe Fisheries Finance
Program (FFP). The FFP provides
financing for the purchase of used
vessels or the reconstruction of vessels
(limited to reconstructions that do not
add to fishing capacity); refinancing for
existing debt obligations; financing or
refinancing fisheries shoreside facilities
or aquacultural facilities; and the
purchase or refinancing of Individual
Fishing Quota (IFQ) in the North
Pacific. FFP loans are not issued for

purposes which could contribute to over
capitalization of the fishing industry.
DATES: All loan funds available for FY
2010 must be obligated before
September 30, 2010.

ADDRESSES: Applicants may obtain
information and send loan applications
to the nearest Financial Services Branch
(FSB). FSB locations and contact
information are:

1. Northwest Financial Services
Branch, F/MB53, National Marine
Fisheries Service, National Oceanic and
Atmospheric Administration, 7600 Sand
Point Way NW, (BIN C15700), Seattle,
WA 98115, Branch Chief: Scott
Houghtaling, Phone: (206) 526—6122.

2. Northeast Financial Services
Branch, F/MB51, National Marine
Fisheries Service, National Oceanic and
Atmospheric Administration, 55 Great
Republic Drive, Suite 02-700,
Gloucester, MA 01930-2209, Branch
Chief: Ron Linsky, Phone: (978) 281—
9154.

3.Southeast Financial Services
Branch, National Marine Fisheries
Service, F/MB52, National Oceanic and
Atmospheric Administration, 263 13th
Avenue South, St. Petersburg, FL
33702-2432, Branch Chief: Shawn
Berry, Phone: (727) 824-5342.

In addition, information is available at
www.nmfs.noaa.gov/mb/
financial _services/ffp.htm
SUPPLEMENTARY INFORMATION:

1. Introduction

A. Background

The FFP’s primary statutory authority
is found in Title XI of the Merchant
Marine Act, 1936, as amended and now
recodified at 46 U.S.C. 53701, et
seq(Title XI). The Sustainable Fisheries
Act (SFA) (Pub. L. 104—-297) amended
section 1104A(a)(7) of Title XI of the
Merchant Marine Act (46 U.S.C. App.
1274) and section 303(d)(4) of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) (16 U.S.C. 1801
et seq.) to authorize IFQ financing.

Title XI is the credit authority under
which NMFS will make these loans.
This authority is subject to the Federal
Credit Reform Act of 1990 (FCRA) (2
U.S.C. 661) which requires estimated
net loan losses (FCRA cost) to be
appropriated at the time Congress
authorizes annual loan ceilings.

The amount of annual FCRA credit
authority available is a ratio of the
FCRA cost rate and the FCRA cost
appropriated. The current cost rate
estimate based on the historical
performance of FFP’s loan programs is
zero. Consequently, no loan subsidy is
required. For Fiscal Year 2010 (FY10),
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however, there is appropriated
$59,000,000.00 in loan authority for the
traditional loan program and
$16,000,000.00 for the IFQ loan
program.

It is estimated that these credit
authorities will fund approximately 31
traditional loans and 54 IFQ loans.
Applications will generally be reviewed
in the order they are received. The FFP’s
traditional priorities are:

1. Aquacultural facilities
construction, reconstruction,
reconditioning, and acquisition

2. Fisheries shoreside facilities
construction, reconstruction,
reconditioning, and acquisition;

3. Fishing vessel reconstruction,
reconditioning and acquisition. The FFP
rule, however, prohibits loans that
increase existing harvesting capacity, as
does the FFP’s loan authority
appropriations language. FFP loans may
not consequently originally finance
either vessel construction or
reconstruction that increases vessel
harvesting capacity. The FFP will not
make vessel loans in fisheries listed as
overfished or subject to overfishing in
the recent Status of the U.S. Fisheries,
published by the National Marine
Fisheries Service, at the time of
application.

B. Catalog of Federal Domestic
Assistance

The FFP is listed in the “Catalog of
Federal Domestic Assistance” under
number 11.415: Fisheries Finance
Program.

II. Eligible Applicants

An applicant, either an individual or
a business entity must be a citizen of the
United States as described in 46 U.S.C.
104, or an entity who is a citizen for the
purpose of documenting a vessel in the
coastwise trade under 46 U.S.C. 50501.

Applicants for an IFQ loan must be
eligible to hold the IFQ in the North
Pacific fishery that is subject of the loan.

II1. Loan Terms and Conditions

1. Down payment. Applicants for
financing the purchase of traditional
loan assets or IFQ (rather than
refinancing) must fund 20 percent of the
purchase cost from funds other than
loan proceeds. Applications for
refinancing a traditional loan can not
exceed 80 percent of the project’s
depreciated actual cost. For IFQ
applicants if the current market value of
QS, whose purchase cost is being
refinanced (rather than financed), is
higher than its original purchase price,
applicants may need less, or no, down
payment. However, if the current value
of QS whose purchase cost is being

refinanced (rather than financed) is
lower than its original purchase price,
applicants may be required to provide
an additional down payment.

2. Loan amount. There is no
maximum or minimum loan amount

3. Interest rate. Each loan’s annual
interest rate will be 2 percent higher
than the U.S. Treasury’s cost of
borrowing public funds of an equivalent
maturity. For example, the annual loan
interest rate would, on January 15, 2010,
have been approximately 6.09 percent
for a 15-year maturity. Interest is simple
interest and the rate is fixed.

4. Maturity. Loan maturity may not
exceed 25 years, but may be shorter
depending on the useful life of the
assets being financed and credit and
other considerations.

5. Repayment. Repayment will be by
equal quarterly installments of principal
and interest.

6. Security. For IFQ loans, the loan QS
will, in every case, be the primary
security for the loan. For traditional
loans, the FFP will require, at a
minimum, a pledge of the property
being financed or refinanced or
adequate substitute collateral. NMFS
may require additional collateral to
ensure the security position of the
primary collateral. NMFS may require
all parties with significant ownership
interests (eg. the applicant, a
corporation or partnership) to
personally guarantee the loan
repayment. Some credit risks may
require additional security.

7. Application fee. The application fee
is 0.5 percent of the loan amount for
which an applicant applies. Half the
application fee is fully earned at the
time NMFS accepts the application. The
other half is fully earned only when
NMEF'S issues an approval in principle
letter approving an application. Once it
has issued an approval in principle
letter, NMFS will not return the second
half of the application fee.

IV. Administrative Requirements

1. In accordance with the provisions
of the Debt Collection Improvement Act
of 1996, a person may not obtain any
Federal financial assistance in the form
of a loan (other than a disaster loan) or
loan guarantee if the person has an
outstanding debt (other than a debt
under the Internal Revenue Code of
1986) with any Federal agency which is
in a delinquent status, as determined
under standards prescribed by the
Secretary of the Treasury.

2. Applicants may be subject to a
name-check review process. Name
checks are intended to reveal if any key
individuals associated with the
applicant have been convicted of or are

presently facing such criminal charges
as fraud, theft, perjury, or other matters
which significantly reflect on the
applicant’s management honesty or
financial integrity.

3. A false statement on an application
is grounds for denial or termination of
funds and grounds for possible
punishment by a fine or imprisonment
as provided in 18 U.S.C. 1001.

4. Applicants must submit a
completed Form CD-511, “Certifications
Regarding Debarment, Suspension and
Other Responsibility Matters; Drug-Free
Workplace Requirements and
Lobbying,” and the following
explanations are hereby provided:

1. Nonprocurement Debarment and
Suspension. Prospective participants (as
defined at 15 CFR 26.105) are subject to
15 CFR part 26, “Nonprocurement
Debarment and Suspension,” and the
related section of the certification form
applies;

ii. Anti-Lobbying. Persons (as defined
at 15 CFR 28.105) are subject to the
lobbying provisions of 31 U.S.C. 1352.
“Limitation on use of appropriated
funds to influence certain Federal
contracting and financial transactions,”
and the lobbying section of the
certification form prescribed above
applies to applications/bids for grants,
cooperative agreements, and contracts
for more than $100,000, and loans and
loan guarantees for more than $150,000
the certification form applies.

5. An applicant classified for tax
purposes as in individual, partnership,
proprietorship, corporation, or medical
corporation is required to submit a
taxpayer identification number (TIN)
(either social security number, employer
identification number as applicable, or
registered foreign organization number)
on Form W-9, “Payers Request for
Taxpayer Identification Number.” Tax-
exempt organizations and corporations
(with the exception of medical
corporations) are excluded from this
requirement. Recipients who either fail
to provide their TIN or provide an
incorrect TIN may have funding
suspended until the requirement is met.

Disclosure of a Recipient’s TIN is
mandatory for Federal income tax
reporting purposes under the authority
of 26 U.S.C., Section 6011 and 6109(d),
and 26 CFR, Section 301.6109-1. This is
to ensure the accuracy of income
computation by the IRS. This
information will be used to identify an
individual who is compensated with
DOC funds or paid interest under the
Prompt Payment Act.

6. An audit of a Program loan may be
conducted at any time. Auditors,
selected at the discretion of the
Department of Commerce’s Office of
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Inspector General, shall have access to
any and all books, documents, papers
and records of the obligor or any other
party to a financing, that the auditor(s)
deem pertinent, whether written,
printed, recorded, produced or
reproduced by any mechanical,
magnetic or other process or medium.

Classification

Neither the Administrative Procedure
Act nor any other law requires prior
notice and opportunity for public
comment about this document (which
concerns loans). Consequently, the
Regulatory Flexibility Act does not
require a regulatory flexibility analysis.

This notice is not significant for
purposes of E.O. 12866.

This notice contains and refers to
collection-of-information requirements
subject to the Paperwork Reduction Act.
The application requirements contained
in the Notice have been approved under
OMB control number 0648—-0012.
Notwithstanding any other provision of
law, no person is required to respond to,
nor shall any person be subject to a
penalty for failure to comply with, a
collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information displays a currently valid
OMB control number.

Dated: March 26, 2010.
John Oliver,

Deputy Assistant Administrator For
Operations, National Marine Fisheries
Service.

[FR Doc. 2010-7264 Filed 3—30-10; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Availability of Seats for the Monterey
Bay National Marine Sanctuary
Advisory Council

AGENCY: Office of National Marine
Sanctuaries (ONMS), National Ocean
Service (NOS), National Oceanic and
Atmospheric Administration (NOAA),
Department of Commerce (DOC).
ACTION: Notice and request for
applications.

SUMMARY: The ONMS is seeking
applications for the following vacant
seats on the Monterey Bay National
Marine Sanctuary Advisory Council:
Conservation alternate and Education
primary. Applicants are chosen based
upon their particular expertise and
experience in relation to the seat for
which they are applying; community

and professional affiliations; philosophy
regarding the protection and
management of marine resources; and
possibly the length of residence in the
area affected by the sanctuary.
Applicants who are chosen for the
Education primary should expect to
serve until February 2011 and
applicants who are chosen for the
Conservation alternate should expect to
serve until February 2013.

DATES: Applications are due by April
30, 2010.

ADDRESSES: Application kits may be
obtained from 299 Foam Street,
Monterey, CA 93940 or online at
http://montereybay.noaa.gov/.
Completed applications should be sent
to the same address.

FOR FURTHER INFORMATION CONTACT:
Nicole Capps, 299 Foam Street,
Monterey, CA 93940, (831) 647—-4206,
nicole.capps@noaa.gov.

SUPPLEMENTARY INFORMATION: The
MBNMS Advisory Council was
established in March 1994 to assure
continued public participation in the
management of the Sanctuary. Since its
establishment, the Advisory Council has
played a vital role in decisions affecting
the Sanctuary along the central
California coast.

The Advisory Council’s twenty voting
members represent a variety of local
user groups, as well as the general
public, plus seven local, state and
federal governmental jurisdictions. In
addition, the respective managers or
superintendents for the four California
National Marine Sanctuaries (Channel
Islands National Marine Sanctuary,
Cordell Bank National Marine
Sanctuary, Gulf of the Farallones
National Marine Sanctuary and the
Monterey Bay National Marine
Sanctuary) and the Elkhorn Slough
National Estuarine Research Reserve sit
as non-voting members.

Four working groups support the
Advisory Council: The Research
Activity Panel (“RAP”) chaired by the
Research Representative, the Sanctuary
Education Panel (“SEP”) chaired by the
Education Representative, the
Conservation Working Group (“CWG”)
chaired by the Conservation
Representative, and the Business and
Tourism Activity Panel (“ETAP”)
chaired by the Business/Industry
Representative, each dealing with
matters concerning research, education,
conservation and human use. The
working groups are composed of experts
from the appropriate fields of interest
and meet monthly, or bi-monthly,
serving as invaluable advisors to the
Advisory Council and the Sanctuary
Superintendent.

The Advisory Council represents the
coordination link between the
Sanctuary and the state and federal
management agencies, user groups,
researchers, educators, policy makers,
and other various groups that help to
focus efforts and attention on the central
California coastal and marine
ecosystems.

The Advisory Council functions in an
advisory capacity to the Sanctuary
Superintendent and is instrumental in
helping develop policies, program goals,
and identify education, outreach,
research, long-term monitoring, resource
protection, and revenue enhancement
priorities. The Advisory Council works
in concert with the Sanctuary
Superintendent by keeping him or her
informed about issues of concern
throughout the Sanctuary, offering
recommendations on specific issues,
and aiding the Superintendent in
achieving the goals of the Sanctuary
program within the context of
California’s marine programs and
policies.

Authority: 16 U.S.C. 1431, et seq.

(Federal Domestic Assistance Catalog
Number 11.429 Marine Sanctuary Program)

Dated: March 22, 2010.
Daniel J. Basta,

Director, Office of National Marine
Sanctuaries, National Ocean Service,
National Oceanic and Atmospheric
Administration.

[FR Doc. 2010-7001 Filed 3—30-10; 8:45 am]
BILLING CODE 3510-NK-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Availability of Conservation Seat for
the Flower Garden Banks National
Marine Sanctuary Advisory Council

AGENCY: Office of National Marine
Sanctuaries (ONMS), National Ocean
Service (NOS), National Oceanic and
Atmospheric Administration (NOAA),
Department of Commerce (DOC).
ACTION: Notice and request for
applications.

SUMMARY: The ONMS is seeking
applications for the following vacant
seat on the Flower Garden Banks
National Marine Sanctuary Advisory
Council: Conservation. Applicants are
chosen based upon their particular
expertise and experience in relation to
the seat for which they are applying;
community and professional affiliations;
philosophy regarding the protection and
management of marine resources; and
possibly the length of residence in the



Federal Register/Vol. 75, No. 61/ Wednesday, March 31, 2010/ Notices

16075

area affected by the sanctuary.
Applicants who are chosen as members
should expect to serve three-year terms,
pursuant to the council’s Charter.

DATES: Applications are due by May 28,
2010.

ADDRESSES: Application kits may be
obtained from Jennifer Morgan, NOA-
Flower Garden Banks National Marine
Sanctuary, 4700 Avenue U, Bldg. 216,
Galveston, TX 77551 or downloaded
from the sanctuary Web site http://
flowergarden.noaa.gov. Completed
applications should be sent to the same
address.

FOR FURTHER INFORMATION CONTACT:
Jennifer Morgan, NOAA—Flower Garden
Banks National Marine Sanctuary, 4700
Avenue U, Bldg. 216, Galveston, TX
77551, 409-621-5151 ext. 103,
Jennifer.Morgan@noaa.gov.

SUPPLEMENTARY INFORMATION: Located in
the northwestern Gulf of Mexico, the
Flower Garden Banks National Marine
Sanctuary includes three separate areas,
known as East Flower Garden, West
Flower Garden, and Stetson Banks. The
Sanctuary was designated on January
17, 1992. Stetson Bank was added to the
Sanctuary in 1996. The Sanctuary
Advisory Council will consist of no
more than 21 members; 16 non-
governmental voting members and 5
governmental non-voting members. The
Council may serve as a forum for
consultation and deliberation among its
members and as a source of advice to
the Sanctuary manager regarding the
management of the Flower Garden
Banks National Marine Sanctuary.
Authority: 16 U.S.C. Sections 1431, et seq.
(Federal Domestic Assistance Catalog
Number 11.429 Marine Sanctuary Program)
Dated: March 16, 2010.
Daniel J. Basta,
Director, Office of National Marine
Sanctuaries, National Ocean Service,
National Oceanic and Atmospheric
Administration.
[FR Doc. 2010-7002 Filed 3—30-10; 8:45 am]
BILLING CODE 3510-NK-M

ACTION: Notice and request for
applications.

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Availability of Seats for the Fagatele
Bay National Marine Sanctuary
Advisory Council

AGENCY: Office of National Marine
Sanctuaries (ONMS), National Ocean
Service (NOS), National Oceanic and
Atmospheric Administration (NOAA),
Department of Commerce (DOC).

SUMMARY: The ONMS is seeking
applications for the following vacant
seats on the Fagatele Bay National
Marine Sanctuary Advisory Council:
Research, Education, Commercial
Fishing, Ocean Recreation, Youth,
Tutuila: East Side, Tutila: West Side,
and Manua Islands. Applicants are
chosen based upon their particular
expertise and experience in relation to
the seat for which they are applying;
community and professional affiliations;
philosophy regarding the protection and
management of marine resources; and
possibly the length of residence in the
area affected by the sanctuary.
Applicants who are chosen as members
should expect to serve 3-year terms,
pursuant to the council’s Charter.

DATES: Applications are due by April
30, 2010.

ADDRESSES: Application kits may be
obtained from Emily Gaskin, Fagatele
Bay National Marine Sanctuary,
American Samoa Department of
Commerce Office, Executive Office
Building, Utulei. Completed
applications should be returned to the
same address.

FOR FURTHER INFORMATION CONTACT:
Emily Gaskin at (684) 633-5155 ext. 271
or gaskin.emily@gmail.com.

SUPPLEMENTARY INFORMATION: The
Fagatele Bay National Marine Sanctuary
Advisory Council was established in
1986 pursuant to Federal law to ensure
continued public participation in the
management of the sanctuary. The
Sanctuary Advisory Council brings
members of a diverse community
together to provide advice to the
Sanctuary Manager (delegated from the
Secretary of Commerce and the Under
Secretary for Oceans and Atmosphere)
on the management and protection of
the Sanctuary, or to assist the National
Marine Sanctuary Program in guiding a
proposed site through the designation or
the periodic management plan review
process.

Authority: 16 U.S.C. 1431, et seq.

(Federal Domestic Assistance Catalog
Number 11.429 Marine Sanctuary Program)

Dated: March 22, 2010.
Daniel J. Basta,

Director, Office of National Marine
Sanctuaries, National Ocean Service,
National Oceanic and Atmospheric
Administration.

[FR Doc. 2010-7000 Filed 3—-30-10; 8:45 am]
BILLING CODE 3510-NK-M

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-851]

Certain Preserved Mushrooms From
the People’s Republic of China: Notice
of Initiation of Antidumping Duty New
Shipper Reviews

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(the Department) has received requests
for new shipper reviews of the
antidumping duty order on certain
preserved mushrooms from the People’s
Republic of China (PRC). See Notice of
Amendment of Final Determination of
Sales at Less Than Fair Value and
Antidumping Duty Order: Certain
Preserved Mushrooms From the People’s
Republic of China, 64 FR 8308
(February 19, 1999). In accordance with
section 751(a)(2)(B) of the Tariff Act of
1930, as amended (the Act), and 19 CFR
351.214(d), we are initiating
antidumping duty new shipper reviews
of Zhangzhou Tongfa Foods Industry
Co., Ltd. (Tongfa) and Shandong Fengyu
Edible Fungus Corporation Ltd.
(Fengyu). The period of investigation
(POI) of these new shipper reviews is
February 1, 2009 through January 31,
2010.

DATES: Effective Date: March 31, 2010.
FOR FURTHER INFORMATION CONTACT: Fred
Baker, Scott Hoefke, or Robert James,
AD/CVD Operations, Office 7, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230,
telephone: (202) 482-2924, (202) 482—
4947, or (202) 482—-0649, respectively.
SUPPLEMENTARY INFORMATION:

Background

On February 19, 1999, the Department
published the antidumping duty order
on certain preserved mushrooms from
the PRC. See Notice of Amendment of
Final Determination of Sales at Less
Than Fair Value and Antidumping Duty
Order: Certain Preserved Mushrooms
From the People’s Republic of China, 64
FR 8308 (February 19, 1999). Thus, the
antidumping duty order on certain
preserved mushrooms from the PRC has
a February anniversary month. On
February 25, 2010 and February 26,
2010, the Department received requests
for new shipper reviews from Tongfa
and Fengyu, respectively. In their
respective requests for reviews, Tongfa
and Fengyu identified themselves as
both exporters and producers of the
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subject merchandise. The Department
determined that both requests contained
certain deficiencies and requested that
both respondents correct their
submissions. See March 11, 2010 and
March 17, 2009 letters from Robert
James, Program Manager, to Tongfa and
Fengyu, respectively. In accordance
with the Department’s requests, Tongfa
and Fengyu corrected the problems in
their initial submissions in revised
submissions dated March 18, 2010 and
March 23, 2010, respectively. For the
purpose of initiating these new shipper
reviews, the Department determines that
Tongfa and Fengyu'’s original
submissions were timely filed.

Pursuant to the requirements set forth
in section 751(a)(2)(B)(i) of the Act and
19 CFR 351.214(b)(2), Tongfa and
Fengyu certified that (1) they did not
export subject merchandise to the
United States during the POI (see
section 751(a)(2)(B)(i)(I) of the Act and
19 CFR 351.214(b)(2)(i); (2) since the
initiation of the investigation they have
never been affiliated with any company
that exported subject merchandise to the
United States during the POI, including
those companies not individually
examined during the investigation (see
section 751(a)(2)(B)@)(II) and19 CFR
351.214(b)(2)(iii)(A)); and (3) their
export activities were not controlled by
the central government of the PRC (see
19 CFR 351.214(b)(2)(iii)(B)).
Additionally, in accordance with 19
CFR 351.214(b)(2)(iv), Tongfa and
Fengyu submitted documentation
establishing the following: (1) The date
on which they first shipped subject
merchandise to the United States; (2)
the volume of their first shipments; and
(3) the date of their first sales to
unaffiliated customers in the United
States. They also certified they had no
shipments to the United States during
the period subsequent to their first
shipments.

Initiation of Reviews

Based on information on the record
and in accordance with section
751(a)(2)(B) of the Act and section
351.214(d) of the Department’s
regulations, we find that the requests
Tongfa and Fengyu submitted meet the
statutory and regulatory requirements
for initiation of new shipper reviews.
See Memoranda to the File through
Richard Weible, “Initiation of AD New
Shipper Review: Certain Preserved
Mushrooms from the People’s Republic
of China (A-570-851),” dated March 31,
2010. Accordingly, we are initiating
new shipper reviews of the antidumping
duty order on certain preserved
mushrooms from the PRC manufactured
and exported by Tongfa and Fengyu.

These reviews cover the period
February 1, 2009 through January 31,
2010. We intend to issue the
preliminary results of these reviews no
later than 180 days after the date on
which these reviews are initiated, and
the final results within 90 days after the
date on which we issue the preliminary
results. See section 751(a)(2)(B)(iv) of
the Act and 19 CFR 351.214(h)(i).

In cases involving non-market
economies, the Department requires that
a company seeking to establish
eligibility for an antidumping duty rate
separate from the country-wide rate
provide evidence of de jure and de facto
absence of government control over the
company’s export activities. See, e.g.,
Wooden Bedroom Furniture from the
People’s Republic of China: Initiation of
Antidumping Duty New Shipper
Reviews, 75 FR 10214, 10215 (March 5,
2010). Accordingly, we will issue
questionnaires to Tongfa and Fengyu
that will include a separate rates
section. These reviews will proceed if
the response provides sufficient
indication that Tongfa and Fengyu are
not subject to either de jure or de facto
government control with respect to their
exports of preserved mushrooms.
However, if Tongfa and Fengyu do not
demonstrate eligibility for separate
rates, they will be deemed not to have
met the requirements of section
751(2)(B)(i) of the Act and 19 CFR
351.214(b)(2)(i), and therefore not
separate from the PRC-wide entity. We
will therefore rescind the new shipper
reviews. See, e.g., Certain Preserved
Mushrooms from the People’s Republic
of China: Notice of Initiation of
Antidumping Duty New Shipper Review,
74 FR 15698 (April 7, 2009).

We will instruct the CBP to allow, at
the option of the importer, the posting,
until the completion of the review, of a
bond or security in lieu of a cash
deposit for certain entries of the subject
merchandise produced and exported by
Tongfa and produced and exported by
Fengyu in accordance with section
751(a)(2)(B)(iii) of the Act and 19 CFR
351.214(e). Because Tongfa and Fengyu
certified that they both produce and
export the subject merchandise, the
sales of which form the basis for their
new shipper review requests, we will
instruct CBP to permit the use of a bond
only for entries of subject merchandise
which Tongfa and Fengyu both
produced and exported.

Interested parties may submit
applications for disclosure under
administrative protective order in
accordance with 19 CFR 351.305 and
351.306.

These initiations and this notice are
issued and published in accordance

with section 751(a)(2)(B) of the Act and

19 CFR 351.214 and 351.221(c)(1)().
Dated: March 26, 2010.

John M. Andersen,

Acting Deputy Assistant Secretary for
Antidumping and Countervailing Duty
Operations.

[FR Doc. 2010-7355 Filed 3—30-10; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648-XV57

Marine Mammals; File No. 15206

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; receipt of application.

SUMMARY: Notice is hereby given that
Sea World LLC, 9205 South Park Center
Loop, Suite 400, Orlando, FL 32819, has
applied in due form for a permit to
import one beluga whale
(Delphinapterus leucas) for the
purposes of public display.

DATES: Written or telefaxed comments
must be received on or before April 30,
2010.

ADDRESSES: The application and related
documents are available for review
upon written request or by appointment
in the following offices:

Permits, Conservation and Education
Division, Office of Protected Resources,
NMFS, 1315 East-West Highway, Room
13705, Silver Spring, MD 20910; phone
(301) 713—-2289; fax (301) 713—0376; and

Southeast Region, NMFS, 263 13th
Avenue South, Saint Petersburg, FL
33701; phone (727) 824-5312; fax (727)
824-5309.

Written comments on this application
should be submitted to the Chief,
Permits, Conservation and Education
Division, at the address listed above.
Comments may also be submitted by
facsimile to (301) 713-0376, or by email
to NMFS.Pr1Comments@noaa.gov.
Please include the File No. in the
subject line of the email comment.

Those individuals requesting a public
hearing should submit a written request
to the Chief, Permits, Conservation and
Education Division at the address listed
above. The request should set forth the
specific reasons why a hearing on this
application would be appropriate.

FOR FURTHER INFORMATION CONTACT:
Jennifer Skidmore or Kristy Beard, (301)
713-2289.
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SUPPLEMENTARY INFORMATION: The
subject permit is requested under the
authority of the Marine Mammal
Protection Act of 1972, as amended (16
U.S.C. 1361 et seq.), and the regulations
governing the taking and importing of
marine mammals (50 CFR part 216).

The applicant requests authorization
to import one male adult beluga whale
from the Vancouver Aquarium Marine
Science Center, British Columbia,
Canada to Sea World of Texas. The
applicant requests this import for the
purpose of public display. The receiving
facility, Sea World of Texas, 10500
SeaWorld Drive, San Antonio, TX 78251
is: (1) open to the public on regularly
scheduled basis with access that is not
limited or restricted other than by
charging for an admission fee; (2) offers
an educational program based on
professionally accepted standards of the
Association of Zoos and Aquariums and
the Alliance for Marine Mammal Parks
and Aquariums; and (3) holds an
Exhibitor’s License, number 58-C-0077,
issued by the U.S. Department of
Agriculture under the Animal Welfare
Act (7 U.S.C. §§2131 - 59).

In addition to determining whether
the applicant meets the three public
display criteria, NMFS must determine
whether the applicant has demonstrated
that the proposed activity is humane
and does not represent any unnecessary
risks to the health and welfare of marine
mammals; that the proposed activity by
itself, or in combination with other
activities, will not likely have a
significant adverse impact on the
species or stock; and that the applicant’s
expertise, facilities and resources are
adequate to accomplish successfully the
objectives and activities stated in the
application.

In compliance with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.), an initial
determination has been made that the
activity proposed is categorically
excluded from the requirement to
prepare an environmental assessment or
environmental impact statement.

Concurrent with the publication of
this notice in the Federal Register,
NMEFS is forwarding copies of this
application to the Marine Mammal
Commission and its Committee of
Scientific Advisors.

Dated: March 26, 2010.
Tammy C. Adams,

Acting Chief, Permits, Conservation and
Education Division, Office of Protected
Resources, National Marine Fisheries Service.

[FR Doc. 2010-7260 Filed 3—30-10; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648-XV58

Marine Mammals; File No. 15430

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; receipt of application.

SUMMARY: Notice is hereby given that
the Louisville Zoological Garden, 1100
Trevilian Way, P.O. Box 37250,
Louisville, KY 40233, has applied in
due form for a permit to import one
South African fur seal (Arctocephalis
pusillus) for the purposes of public
display.

DATES: Written or telefaxed comments
must be received on or before April 30,
2010

ADDRESSES: The application and related
documents are available for review
upon written request or by appointment
in the following offices:

Permits, Conservation and Education
Division, Office of Protected Resources,
NMFS, 1315 East-West Highway, Room
13705, Silver Spring, MD 20910; phone
(301) 713-2289; fax (301) 713—0376; and

Southeast Region, NMFS, 263 13th
Avenue South, Saint Petersburg, FL
33701; phone (727) 824-5312; fax (727)
824-5309.

Written comments on this application
should be submitted to the Chief,
Permits, Conservation and Education
Division, at the address listed above.
Comments may also be submitted by
facsimile to (301) 713-0376, or by email
toNMFS.Pr1Comments@noaa.gov.
Please include the File No. in the
subject line of the email comment.

Those individuals requesting a public
hearing should submit a written request
to the Chief, Permits, Conservation and
Education Division at the address listed
above. The request should set forth the
specific reasons why a hearing on this
application would be appropriate.

FOR FURTHER INFORMATION CONTACT:
Jennifer Skidmore or Kristy Beard, (301)
713-2289.

SUPPLEMENTARY INFORMATION: The
subject permit is requested under the
authority of the Marine Mammal
Protection Act of 1972, as amended (16
U.S.C. 1361 ef seq.), and the regulations
governing the taking and importing of
marine mammals (50 CFR part 216).
The applicant requests authorization
to import one female adult South
African fur seal from the Toronto Zoo,
Ontario, Canada to the Louisville

Zoological Garden. The applicant
requests this import for the purpose of
public display. The receiving facility,
the Louisville Zoological Garden is: (1)
open to the public on regularly
scheduled basis with access that is not
limited or restricted other than by
charging for an admission fee; (2) offers
an educational program based on
professionally accepted standards of the
Association of Zoos and Aquariums;
and (3) holds an Exhibitor’s License,
number 61-C-0106, issued by the U.S.
Department of Agriculture under the
Animal Welfare Act (7 U.S.C. §§2131 -
59).

In addition to determining whether
the applicant meets the three public
display criteria, NMFS must determine
whether the applicant has demonstrated
that the proposed activity is humane
and does not represent any unnecessary
risks to the health and welfare of marine
mammals; that the proposed activity by
itself, or in combination with other
activities, will not likely have a
significant adverse impact on the
species or stock; and that the applicant’s
expertise, facilities and resources are
adequate to accomplish successfully the
objectives and activities stated in the
application.

In compliance with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.), an initial
determination has been made that the
activity proposed is categorically
excluded from the requirement to
prepare an environmental assessment or
environmental impact statement.

Concurrent with the publication of
this notice in the Federal Register,
NMEFS is forwarding copies of this
application to the Marine Mammal
Commission and its Committee of
Scientific Advisors.

Dated: March 26, 2010.
Tammy C. Adams,

Acting Chief, Permits, Conservation and
Education Division, Office of Protected
Resources, National Marine Fisheries Service.

[FR Doc. 2010-7257 Filed 3—30-10; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE
International Trade Administration

Civil Nuclear Trade Advisory
Committee Public Meeting

AGENCY: International Trade
Administration, DOC.

ACTION: Notice of Federal advisory
committee meeting.

SUMMARY: This notice sets forth the
schedule and proposed agenda of the
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next meeting of the Civil Nuclear Trade
Advisory Committee (CINTAC). The
members will discuss issues outlined in
the following agenda.

DATES: The meeting is scheduled for:
Thursday, April 15, 2010, from 1 p.m.
to 4 p.m. Eastern Daylight Time (EDT).
ADDRESSES: The meeting will be held in
Room 4830, U.S. Department of
Commerce, Herbert Clark Hoover
Building, 1401 Constitution Ave, NW.,
Washington, DC 20230.

FOR FURTHER INFORMATION CONTACT: Mr.
Frank Caliva, Office of Energy &
Environmental Industries, International
Trade Administration, Room 4053, 1401
Constitution Ave, NW., Washington, DC
20230. (Phone: 202—482-8245; Fax:
202—482-5665; e-mail:
Frank.Caliva@trade.gov).

SUPPLEMENTARY INFORMATION:
Background: The CINTAC was
established under the discretionary
authority of the Secretary of Commerce
and in accordance with the Federal
Advisory Committee Act (5 U.S.C.
App.), in response to an identified need
for consensus advice from U.S. industry
to the U.S. Government regarding the
development and administration of
programs to expand United States
exports of civil nuclear goods and
services in accordance with applicable
United States regulations, including
advice on how U.S. civil nuclear goods
and services export policies, programs,
and activities will affect the U.S. civil
nuclear industry’s competitiveness and
ability to participate in the international
market.

Topics to be considered: The agenda
for the April 15, 2010, CINTAC meeting
is as follows:

1. Welcome & introduction of
members attending for the first time.

2. Discussion of civil nuclear trade
priority issues.

Public Participation: The meeting will
be open to the public and the room is
disabled-accessible. Public seating is
limited and available on a first-come,
first-served basis. Members of the public
wishing to attend the meeting must
notify Mr. Frank Caliva at the contact
information above by 5 p.m. EST on
Friday, April 9, 2010, in order to pre-
register for clearance into the building.
Please specify any requests for
reasonable accommodation at least five
business days in advance of the
meeting. Last minute requests will be
accepted, but may be impossible to fill.

A limited amount of time will be
available for pertinent brief oral
comments from members of the public
attending the meeting. To accommodate
as many speakers as possible, the time
for public comments will be limited to

two (2) minutes per person, with a total
public comment period of 30 minutes.
Individuals wishing to reserve speaking
time during the meeting must contact
Mr. Caliva and submit a brief statement
of the general nature of the comments
and the name and address of the
proposed participant by 5 p.m. EST on
Friday, April 9, 2010. If the number of
registrants requesting to make
statements is greater than can be
reasonably accommodated during the
meeting, the International Trade
Administration (ITA) may conduct a
lottery to determine the speakers.
Speakers are requested to bring at least
20 copies of their oral comments for
distribution to the participants and
public at the meeting.

Any member of the public may
submit pertinent written comments
concerning the CINTAC’s affairs at any
time before and after the meeting.
Comments may be submitted to the
Civil Nuclear Trade Advisory
Committee, Office of Energy &
Environmental Industries, Room 4053,
1401 Constitution Ave NW.,
Washington, DC 20230. To be
considered during the meeting,
comments must be received no later
than 5 p.m. EST on Friday, April 9,
2010, to ensure transmission to the
Committee prior to the meeting.
Comments received after that date will
be distributed to the members but may
not be considered at the meeting.

Copies of CINTAC meeting minutes
will be available within 90 days of the
meeting.

Dated: March 25, 2010.

Henry P. Misisco,

Deputy Assistant Secretary for
Manufacturing, Acting.

[FR Doc. 2010-7209 Filed 3—30-10; 8:45 am]
BILLING CODE 3510-DR-P

DEPARTMENT OF COMMERCE
Bureau of the Census

Census Scientific Advisory Committee

AGENCY: Bureau of the Census,
Department of Commerce.

ACTION: Notice of public meeting.

SUMMARY: The Bureau of the Census
(U.S. Census Bureau) is giving notice of
a meeting of the Census Scientific
Advisory Committee (C—SAC). The
Committee will address policy,
research, and technical issues relating to
a full range of Census Bureau programs
and activities, including
communications, decennial,
demographic, economic, field
operations, geographic, information

technology, and statistics. Last minute
changes to the agenda are possible,
which could prevent giving advance
public notice of schedule adjustments.
DATES: April 22-23, 2010. On April 22,
the meeting will begin at approximately
8:30 a.m. and adjourn at approximately
5 p.m. On April 23, the meeting will
begin at approximately 8:30 a.m. and
adjourn at approximately 12 p.m.
ADDRESSES: The meeting will be held at
Hilton Crystal City Hotel, 2399 Jefferson
Davis Highway, Arlington, Virginia
22202.

FOR FURTHER INFORMATION CONTACT: Jeri
Green, Committee Liaison Officer,
Department of Commerce, U.S. Census
Bureau, Room 8H182, 4600 Silver Hill
Road, Washington, DC 20233, telephone
301-763-6590. For TTY callers, please
use the Federal Relay Service 1-800—
877-8339.

SUPPLEMENTARY INFORMATION: Members
of the C-SAC are appointed by the
Director, U.S. Census Bureau. The
Committee provides scientific and
technical expertise, as appropriate, to
address Census Bureau program needs
and objectives. The Committee has been
established in accordance with the
Federal Advisory Committee Act (Title
5, United States Code, Appendix 2,
Section 10).

The meeting is open to the public,
and a brief period is set aside for public
comments and questions. Persons with
extensive questions or statements must
submit them in writing at least three
days before the meeting to the
Committee Liaison Officer named
above. Seating is available to the public
on a first-come, first-served basis.

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should also be directed to
the Committee Liaison Officer as soon
as known, and preferably two weeks
prior to the meeting.

Dated: March 25, 2010.
Thomas L. Mesenbourg,
Deputy Director, Bureau of the Census.
[FR Doc. 2010-7241 Filed 3-30-10; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE
Bureau of the Census

Reestablishment of the Census
Advisory Committee of Professional
Associations

AGENCY: Bureau of the Census,
Department of Commerce.

ACTION: Notice of advisory committee
reestablishment.
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SUMMARY: Notice is hereby given that
the Secretary of Commerce has
determined that the reestablishment of
an advisory committee of technical
advisors is necessary and in the public
interest. Accordingly, the Bureau of the
Census (Census Bureau) has chartered
the Census Scientific Advisory
Committee (CSAC), which succeeds the
Census Advisory Committee of
Professional Associations (CACPA). The
charter for the CACPA expired on
February 1, 2010.

FOR FURTHER INFORMATION CONTACT:
Contact Jeri Green, Chief, Census
Advisory Committee Office, U.S. Census
Bureau, Washington, DC 20233,
telephone 301-763-2075,
Jeri.Green@Census.gov.

SUPPLEMENTARY INFORMATION: The CSAC
will advise the Census Bureau’s Director
on the full range of Census Bureau
programs and activities. The CSAC will
provide scientific and technical
expertise from the following disciplines:
Demography, economics, geography,
psychology, statistics, survey
methodology, social and behavioral
sciences, Information Technology and
computing, marketing and other fields
of expertise, as appropriate, to address
Census Bureau program needs and
objectives.

The CSAC will function solely as an
advisory body and in compliance with
provisions of the Federal Advisory
Committee Act. Copies of the charter
will be filed with the appropriate
Committees of the Congress and with
the Library of Congress.

Dated: March 25, 2010.
Thomas L. Mesenbourg,
Deputy Director, Bureau of the Census.
[FR Doc. 2010-7250 Filed 3—30—10; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE
International Trade Administration

Report to Congress: Retrospective
Versus Prospective Antidumping and
Countervailing Duty Systems; Request
for Comment and Notice of a Public
Hearing

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

Background: In the conference report
accompanying the 2010 Consolidated
Appropriations Act, Public Law: 111—
117, the conferees directed the Secretary
of Commerce to work with the
Secretaries of the Departments of
Homeland Security and the Treasury to
conduct an analysis of the relative

advantages and disadvantages of
prospective and retrospective
antidumping and countervailing duty
systems. The report is currently
scheduled to be transmitted to Congress
on June 14, 2010. As part of its analysis,
the conferees requested that the
Department of Commerce (the
Department) address the extent to which
each type of system would likely
achieve the goals of: (1) Remedying
injurious dumping or subsidized
exports to the United States; (2)
minimizing uncollected duties; (3)
reducing incentives and opportunities
for importers to evade antidumping and
countervailing duties; (4) effectively
targeting high-risk importers; (5)
addressing the impact of retrospective
rate increases on U.S. importers and
their employees; and (6) creating
minimal administrative burden.

To help in its analysis, the
Department is inviting the public to
comment on the issue and the specific
points raised by the conferees as well as
identify additional issues or
considerations that it believes are
deserving of the Department’s attention
as it prepares its report. The Department
is also notifying the public that it will
hold a public hearing on April 27, 2010.

Date for Submitting Comments: The
Department requests that comments be
submitted by 5 p.m., April 20, 2010.
Comments should be limited to no more
than 25 pages. Comments may be
submitted electronically or in writing.
Electronic comments should be
submitted to webmaster-
support@ita.doc.gov. If you submit
comments electronically, you do not
need to also submit comments in
writing. People wishing to comment in
writing should file, by the date specified
above, a signed original and four copies
of each set of comments at the address
listed below. The Department will not
accept nor consider comments
accompanied by a request that a part or
all of the material be treated
confidentially because of its business
proprietary nature or for any other
reason.

All comments will be available for
public inspection at Import
Administration’s Central Records Unit,
Room 1117, between the hours of 8:30
a.m. and 5 p.m. on business days. In
addition, all comments will be made
available to the public in Portable
Document Format (PDF) on the Internet
at the Import Administration Web site at
the following address: http://
www.trade.gov/ia/. To the extent
possible, all comments will be posted
within 48 hours. Any questions
concerning file formatting, document
conversion, access on the Internet, or

other electronic filing issues should be
addressed to Andrew Lee Beller, Import
Administration Webmaster, at (202)
482-0866, e-mail address: webmaster-
support@ita.doc.gov.

Hearing Date: The hearing will be
held on April 27, 2010 starting at 9:30
a.m. in the auditorium at the
Department of Commerce, 14th Street
and Constitution Avenue, NW.,
Washington DC.

Hearing Participation: The hearing is
open to the public. There are no
prerequisites or conditions on
participating at the hearing. All are
welcome to speak at the hearing subject
to the guidelines outlined in this notice.
Those wishing to speak at the hearing
must notify the Department no later
than April 13, 2010. The request can be
sent by e-mail to webmaster-
support@ita.doc.gov or in writing to the
address below. Individual presentations
will be limited to five minutes to allow
for possible questions from the Chair
and the panel. Written comments,
though strongly encouraged, are not
required for those making presentations
within the five minute time limit.
Anyone requiring additional time for
their presentation must seek an
extension of the time limit at the time
of their notification to the Department.
Additional time may be granted as time
and the number of participants permits.
Also, please be aware that foreign
nationals wishing to attend or
participate in the hearing may be
required to provide certain
identification information to the
Department by April 23, 2010 in order
to gain access to the building. For
further information, please contact Kelly
Parkhill at (202) 482-3791.

ADDRESSES: Comments may be
submitted electronically or in writing.
Electronic comments should be
submitted to webmaster-
support@ita.doc.gov. If you submit
comments electronically, you do not
need to submit comments in writing.
People wishing to comment in writing
should file a signed original and four
copies of each set of comments by 5
p-m., April 20, 2010. Such comments
should be addressed to Ronald K.
Lorentzen, Deputy Assistant Secretary
for Import Administration, Room 1870,
Department of Commerce, 14th Street
and Constitution Ave., NW.,
Washington, DC 20230.

FOR FURTHER INFORMATION CONTACT:
Kelly Parkhill at (202) 482-3791.

New Reporting Requirements: There
are no new paperwork or reporting
requirements as a result of the action. In
addition, all responses to the
Department’s Federal Register notice
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requests for information, including this
request, are strictly voluntary.

Dated: March 26, 2010.
Ronald K. Lorentzen,

Deputy Assistant Secretary for Import
Administration.

[FR Doc. 2010-7217 Filed 3-30-10; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF DEFENSE
Department of the Navy

Notice of Intent To Prepare an
Environmental Impact Statement for
Basewide Water Infrastructure and
Stuart Mesa Bridge Replacement
Projects at Marine Corps Base Camp
Pendleton, San Diego County, CA

AGENCY: Department of the Navy, DoD.
ACTION: Notice.

SUMMARY: In accordance with Section
102(2)(c) of the National Environmental
Policy Act (NEPA)of 1969 (42 U.S.C.
4332 (2) (c)), as implemented by the
Council on Environmental Quality
Regulations (40 CFR Parts 1500-1508),
the Department of the Navy intends to
prepare an Environmental Impact
Statement (EIS) and conduct a public
scoping meeting for the proposed
replacement of the Stuart Mesa Bridge
and installation and operation of water
infrastructure improvements throughout
Marine Corps Base Camp Pendleton
(MCBCP) in San Diego County,
California.

DATES: The Department of the Navy will
review all comments received during
the 30-day public scoping period, which
starts with the publication of this Notice
of Intent. A public scoping meeting,
using an informal open house format,
will be held in the San Clemente
Community Center, 100 North Calle
Seville, San Clemente, California 92672,
from 6 p.m. to 8 p.m. on April 16, 2010.
The meeting will be announced by
notices published in the North County
Times and San Clemente Sun Post
News. The public is invited to attend
the meeting at their convenience during
the meeting hours and can view project-
related displays and speak with
Department of the Navy and MCBCP
representatives and resource staff. A
court reporter will be available at the
meeting to accept oral comments.
ADDRESSES: Written comments on the
scope of the MCBCP Basewide Water
Infrastructure and Stuart Mesa Bridge
Replacement EIS should be directed to:
Mr. Jesse Martinez, Naval Facilities
Engineering Command (NAVFAC)
Southwest, 1220 Pacific Highway, San

Diego, California 92132. Written
comments may also be submitted via fax
at 619-532—4160, or e-mailed to
jesse.w.martinez1@navy.mil.

FOR FURTHER INFORMATION CONTACT: Mr.
Jesse Martinez, NAVFAC Southwest at
telephone 619-532-3844, fax 619-532—
4160, or e-mail:
jesse.w.martinez1@navy.mil.

Purpose and Need: The proposed
action is needed to modernize and
expand the capacity and capability of
MCBCP’s aging (1940s/1950s era)
potable water system and roadway
infrastructure. Due to the existing
potable water system infrastructure’s
lack of redundancy/backup and its
continued deteriorating condition,
portions of MCBCP have experienced
more frequent interruptions to water
delivery services. Wildfires have also
damaged system components (e.g.
power feeds, pump stations, pipes, etc.),
with resulting service interruptions. As
the potable water system continues to
age, and as demand increases, the
frequency of the interruptions will also
increase, adversely affecting MCBCP’s
mission. Repairs to and maintenance
actions for the system are becoming
more frequent and more expensive.

In the case of the roadway system, the
Stuart Mesa Bridge, together with
nearby roadway segments and the
adjacent intersection of Stuart Mesa
Road and Vandegrift Boulevard,
represents a critical roadway connection
on the main internal north-south
connector in the southern and western
portions of MCBCP. The roadway link
has been severed in the past by flooding,
underscoring the need for an all-weather
solution.

The purpose of the proposed action is
to enhance the ability of MCBCP to
efficiently meet its mission by
developing new or upgraded, reliable,
and compliant infrastructure systems
necessary to sustain military training
and operations and quality of life
services on MCBCP. The purpose is to
provide (1) secure and more effective
use of water resources, improved
potable water quality and capacity,
treatment and delivery capabilities, and
water system redundancy necessary to
reliably and efficiently deliver potable
water in the northern region of MCBCP;
(2) improved delivery of Basewide water
services during periods of scheduled,
unscheduled, and emergency system
interruption; and (3) roadway
improvements necessary to maintain
efficient all-weather traffic accessibility
to key areas in the southern portion of
MCBCP that are now severed during
periodic flooding in the vicinity of the
Stuart Mesa Bridge.

The water infrastructure projects were
initially included in the November 12,
2008, Notice of Intent (NOI) for
MCBCP’s Basewide Utilities
Infrastructure project (73 FR 66879).
These two water infrastructure projects
were removed from that EIS for
potential re-design and to develop
additional alternatives for analysis.
These two water infrastructure projects
are independent of the Basewide
Utilities Infrastructure projects and meet
different needs.

Preliminary Alternatives

The EIS will address the proposed
alternative sites, alignments, and
construction methods as described
below.

Advanced Water Treatment (AWT)
North and Associated Facilities
(MILCON P-1044)

Four alternatives involving a
combination of two AWT sites and two
pipeline routes are being evaluated. All
alternatives include construction of a
54,000-square-foot AWT facility, 80,000
linear feet (LF) of new and replacement
water lines, pump stations with
emergency generators, connection to
existing reservoirs and distribution
system, a brine disposal system, and
plant access improvements. The
proposed AWT facility would process
up to 7.5 million gallons per day (mgd)
and would include micro-filtration,
granulated activated carbon, and reverse
osmosis. The facility would be designed
in modular form for ease of
expandability; however there are no
current plans for expansion.

Alternative 1. Under this alternative
the AWT facility would be constructed
at a location about 1500 feet south of
Basilone Road (Site 6). Raw water,
treated water, and brine would be
conveyed via new proposed lines. Raw
water lines would extend from the
existing wells to the AWT facility.
Treated water lines would extend from
the AWT facility to the west to serve the
San Onofre Housing Areas and the 51
Area (San Onofre); to the north to serve
the 62 Area (San Mateo), 63 Area
(Cristianitos), and 64 Area (Talega); and
to the east along Basilone Road to serve
the 52 Area (School of Infantry) and 53
Area (Horno). Potable water loops eight
inches in diameter would be installed
within each cantonment and housing
area. Bicycle lanes and/or pedestrian
trails could also be included over
proposed water lines where feasible.
Either horizontal directional drilling
(HDD) to extend lines beneath San
Onofre Creek and San Mateo Creek or
suspension of the pipelines over the
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creeks would be incorporated to
minimize impacts.

Following water treatment at the
AWT, brine would be disposed via
ocean outfall and/or injection wells. The
brine disposal line would extend from
the AWT facility to the south to connect
to the proposed injection wells east of
Interstate 5 (I-5) and/or to the existing
Unit 1 ocean intake pipeline at San
Onofre Nuclear Generating Station
(SONGS). The line to SONGS would
extend beneath I-5 via HDD. Brine
disposal would make up approximately
8 to 10 percent of the capacity of the
proposed AWT or a maximum volume
of approximately 0.6 to 0.75 mgd. The
ocean outfall disposal would use the
existing SONGS former Unit 1, 12-foot-
diameter, 3,200-foot-long cooling water
intake structure located on the Pacific
Ocean floor. Deep injection wells
(approximately 1,000 feet deep) would
be located south and east of the existing
San Onofre percolation ponds.

Alternative 2. Under this alternative,
raw water, treated water, and brine
would be conveyed via three proposed
new pipelines located primarily in El
Camino Real instead of Basilone Road as
proposed under Alternative 1.

Alternative 3. Under this alternative,
the AWT facility would be located
immediately south of Basilone Road
(Site 4). Water conveyance pipelines
would be the same as Alternative 1.

Alternative 4. Under this alternative,
the AWT facility would be located
immediately south of Basilone Road
(Site 4). Water conveyance pipelines
would be the same as Alternative 2.

Connection of North and South Water
Systems (MILCON P-1045)

Four alternatives involving different
pipeline routes are being evaluated.

Alternative 1. Under this alternative,
approximately 90,000 LF of potable
water lines sized up to 36 inches in
diameter to connect the northern and
southern water systems of MCBCP. The
water line would start at the new AWT
North facility (P-1044) and extend
south on an alignment using El Camino
Real to Stuart Mesa Road. Dividing at
the junction of Stuart Mesa Road and
Las Pulgas Road, one branch would run
north along Las Pulgas Road to the 43
Area (Las Pulgas). This lateral pipeline
would be approximately 10 to 14 inches
in diameter and would connect to the
Las Pulgas distribution system to link
developments in the Las Pulgas, Las
Flores, and Stuart Mesa areas to the
connected northern and southern water
systems. The other branch would
continue along Stuart Mesa Road before
splitting again into two more branches.
One of these branches would extend

northeast on the west side of the Santa
Margarita River along North River Road,
passing east of the 32 Area (Marine Air
Control Squadron-1) and 33 Area
(Margarita) and west of the 23 Area
(Marine Corps Air Station Camp
Pendleton) to Basilone Road and on to
connect to the AWT South facility at
Haybarn Canyon as well as several
reservoirs along a ridge above the AWT
South (Reservoirs 13151, 13154, 24140,
24174, and 240173). The second branch
would continue south along Stuart Mesa
Road, passing under or suspending over
the Santa Margarita River, to Vandegrift
Boulevard before turning north and
terminating approximately one mile
north at an existing Vandegrift
Boulevard/Magazine Road pump station
and several nearby reservoirs
(Reservoirs 20813, 20814, 20815,
200814, and 200815).

The pipelines would be HDD under or
suspended over San Onofre Creek, Las
Flores Creek, Aliso Canyon drainage,
French Creek, and two locations on the
Santa Margarita River to avoid impacts
to these areas.

The project would also include the
construction and operation of three
pump stations along the alignment. One
pump station would be located within
the footprint of the AWT North and a
second pump station would be located
within a developed parking lot at the
AWT South. A third pump station
would be located in an existing parking
area on the southwest side of the
intersection of E1 Camino Real and Las
Pulgas Road. Bicycle lanes and/or
pedestrian trails could also be included
over proposed water lines where
feasible.

Alternative 2. The proposed north-
south pipeline would start at the new
AWT North facility (P-1044) and extend
south in El Camino Real to Las Pulgas
Road and run north in Las Pulgas Road
to Basilone Road. The water line would
then extend along Basilone Road to
Vandegrift Boulevard and run east to
connect to the AWT South at Haybarn
Canyon as well as several reservoirs
along a ridge above the AWT South
(Reservoirs 13151, 13154, 24140, 24174,
and 240173). This alternative would
require two additional pump stations,
for a total of five pump stations.

Alternative 3. This alternative would
be similar to Alternative 1 except it
would not include the segment on the
west side of the Santa Margarita River
along North River Road and could
include a 1.0 mile line connecting to
reservoir 32911 at 32 Area (Marine Air
Control Squadron-1).

Alternative 4. This alternative would
be similar in alignment to Alternative 3,
with an additional pipe segment from

the Vandegrift Boulevard/Magazine
Road pump station east of the 22 Area
(Chappo) before connecting to the AWT
South at Haybarn Canyon as well as
several reservoirs along a ridge above
the AWT South (Reservoirs 13151,
13154, 24140, 24174, and 240173).

Stuart Mesa Bridge Replacement and
Flood Control Improvements (P-0139)

Four alternatives including a
combination of two flood control
methods and the use of a temporary
bridge during construction are being
evaluated. All alternatives include
demolition of the existing Stuart Mesa
Bridge and construction of a new four
lane bridge and flood protection
measures.

Alternative 1. Construction would
consist of a new cast-in-place
prestressed concrete bridge
(approximately 1,200 feet long by 56
feet wide) with pile foundations, new
approach road and bridge abutments,
earthwork and grading, rock protection
and revetment, bridge deck, guard rails,
night lighting, asphalt pavement, and
pavement marking and signs.

The project includes “100-year storm’
flood protection control measures to
protect Stuart Mesa Road and Vandegrift
Boulevard. They consist of levees; toe
scour protection along the levee; a storm
water drain system consisting of
culverts, inlets, outlets, headwalls,
channels, and earth and concrete
ditches. Supporting activities would
include the construction and relocation
of utilities (electrical, communications/
information lines, water main) during
the demolition and construction of the
new bridge. Under this alternative, no
temporary replacement bridge would be
constructed over the Santa Margarita
River and traffic would need to utilize
alternate routes during this time.

Alternative 2. Under this alternative,
a temporary use bridge would be
constructed to allow vehicular traffic
along Stuart Mesa Road to continue to
cross the Santa Margarita River. Bridge
construction would be the same as
Alternative 1.

Alternative 3. Under this alternative,
flood walls would be constructed rather
than levees. No temporary replacement
bridge would be constructed over the
Santa Margarita River. Bridge
construction would be the same as
Alternative 1.

Alternative 4. This alternative would
be similar to Alternative 3, with the
exception of a construction phase
temporary use bridge, which would
allow traffic along Stuart Mesa Road to
continue to cross the Santa Margarita
River during demolition of the existing

9
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bridge and construction of the new
bridge.

Environmental Issues and Resources To
Be Examined

The EIS will evaluate the potential
environmental effects associated with
each of the alternatives. Issues to be
addressed include, but are not limited
to; geology, topography and soils,
hydrology and water quality, biological
resources, cultural resources, land use,
visual resources, socioeconomics and
environmental justice, traffic, air
quality, noise, public health and safety,
services and utilities, and coastal zone
management. Relevant and reasonable
measures that could alleviate
environmental effects will be
considered.

Schedule

Comments on the scope of this EIS
must be received by April 30, 2010. The
Department of the Navy will publish a
Notice of Availability (NOA) in the
Federal Register and local media when
the Draft EIS is issued for public review.
A 45-day public comment period will
start upon publication of the NOA in the
Federal Register. The Department of the
Navy will consider and respond to all
comments received on the Draft EIS
when preparing the Final EIS. The
Department of the Navy expects to issue
the Final EIS in July 2011, which will
be available for a 30-day public
comment period. The Department of the
Navy will consider all comments
received on the Final EIS in preparing
for the Record of Decision.

Other Agency Involvement

The Department of the Navy will
undertake appropriate consultations
with regulatory entities pursuant to the
Endangered Species Act, Clean Water
Act, National Historic Preservation Act,
and any other applicable law or
regulation. Consultation will include
but is not limited to the following
Federal, State, and local agencies: U.S.
Fish and Wildlife Service; National
Oceanic and Atmospheric
Administration Fisheries; State Historic
Preservation Officer; American Indian
Tribes; U.S. Army Corps of Engineers;
U.S. Environmental Protection Agency;
all local Historic Site Boards and
Heritage organizations; California
Regional Water Quality Control Board;
California Coastal Commission; San
Diego Air Pollution Control District; and
the County of San Diego, Department of
Environmental Health.

Dated: March 25, 2010.
A M. Vallandingham,

Lieutenant Commander, Judge Advocate
Generals Corps, U.S. Navy, Federal Register
Liaison Officer.

[FR Doc. 2010-7183 Filed 3—-30-10; 8:45 am]
BILLING CODE 3810-FF-P

DEPARTMENT OF EDUCATION

Smaller Learning Communities
Program

Catalog of Federal Domestic Assistance
(CFDA) Number: 84.215L.
AGENCY: Office of Elementary and
Secondary Education, Department of
Education.
ACTION: Notice of proposed priorities,
requirements, definition, and selection
criteria.

SUMMARY: The Assistant Secretary for
Elementary and Secondary Education
proposes priorities, requirements, a
definition, and selection criteria under
the Smaller Learning Communities
(SLC) program. The Assistant Secretary
will use these priorities, requirements,
definition, and selection criteria, in
addition to any other previously
established priorities and requirements,
for a competition using fiscal year (FY)
2009 funds and may use them in later
years. We take this action to focus
Federal financial assistance on an
identified national need. We intend
these priorities, requirements,
definition, and selection criteria to
enhance the effectiveness of SLC
projects in improving academic
achievement and helping to prepare
students for postsecondary education
and careers.

DATES: We must receive your comments
on or before April 30, 2010.

ADDRESSES: Address all comments about
the proposed priorities, requirements,
definition, and selection criteria to
Angela Hernandez-Marshall, U.S.
Department of Education, 400 Maryland
Avenue, SW., LBJ, Room 3E308,
Washington, DC 20202-6200.

If you prefer to send your comments
through the Internet, use the following
address:
smallerlearningcommunities@ed.gov.
You must include the term “SLC
Proposed Requirements” in the subject
line of your electronic message.

FOR FURTHER INFORMATION CONTACT:
Angela Hernandez-Marshall. Telephone:
(202) 205-1909 or by e-mail:
smallerlearningcommunities@ed.gov.

If you use a telecommunications
device for the deaf (TDD), call the
Federal Relay Service (FRS), toll-free, at
1-800-877-8339.

SUPPLEMENTARY INFORMATION:

Invitation to Comment: We invite you
to submit comments regarding this
notice. To ensure that your comments
have maximum effect in developing the
notice of final priorities, requirements,
definition, and selection criteria, we
urge you to identify clearly the specific
proposed priority, requirement,
definition, or selection criterion that
each comment addresses.

We invite you to assist us in
complying with the specific
requirements of Executive Order 12866
and its overall requirement of reducing
regulatory burden that might result from
the proposed priorities, requirements,
definition, and selection criteria. Please
let us know of any further ways we
could reduce potential costs or increase
potential benefits while preserving the
effective and efficient administration of
the program.

During and after the comment period,
you may inspect all public comments
about this notice in room 3E308, 400
Maryland Avenue, SW., Washington,
DC, between the hours of 8:30 a.m. and
4:00 p.m., Washington, DC time,
Monday through Friday of each week
except Federal holidays.

Assistance to Individuals with
Disabilities in Reviewing the
Rulemaking Record: On request we will
provide an appropriate accommodation
or auxiliary aid to an individual with a
disability who needs assistance to
review the comments or other
documents in the public rulemaking
record for this notice. If you want to
schedule an appointment for this type of
accommodation or auxiliary aid, please
contact the person listed under FOR
FURTHER INFORMATION CONTACT.

Purpose of Program: The SLC program
awards discretionary grants to local
educational agencies (LEAs) to support
the restructuring of large public high
schools (i.e., schools with enrollments
of 1,000 or more students) into smaller
units for the purpose of improving
academic achievement in large public
high schools. These smaller units
include freshman academies, multi-
grade academies organized around
career interests or other themes,
“houses” in which small groups of
students remain together throughout
high school, and autonomous schools-
within-a-school. These structural
changes are typically complemented by
other personalization strategies, such as
student advisories, family advocate
systems, and mentoring programs.

Program Authority: 20 U.S.C. 7249.

Applicable Program Regulations: (a)
The Education Department General
Administrative Regulations (EDGAR) in
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34 CFR parts 75, 77, 79, 80, 81, 82, 84,
85, 97, 98, and 99. (b) The final priority,
requirements, definitions, and selection
criteria published in the Federal
Register on April 28, 2005 (70 FR
22233) (the 2005 SLC NFP). (c) The
notice of final priority, requirements,
and selection criteria published in the
Federal Register on May 18, 2007 (72
FR 28426) (the 2007 SLC NFP).

Background: Creating a more
personalized learning experience for
students has been a prominent part of
high school improvement efforts in
recent years. Several evaluations have
found, generally, that the
implementation of SLCs and
complementary personalization
strategies can reduce disruptive
behavior, create a more orderly
environment for learning, and increase
student attendance and graduation rates
(Lee and Smith 1995; Wasley et al.,
2000; McMullan, Sipe, and Wolf, 1994;
Quint, 2006; National Research Council,
2004). Dropout Prevention: A Practice
Guide, published in 2008 by the
Institute of Education Sciences’ What
Works Clearinghouse, recommended
that schools implement SLCs and other
personalization strategies as part of a
comprehensive approach to reducing
the dropout rate (Institute of Education
Sciences, 2008).

However, evaluation data have not
shown that these structural changes and
personalization strategies, by
themselves, improve student academic
achievement and readiness for
postsecondary education and careers.
Student learning gains have been seen
only in those schools that also have
made considerable changes in
curriculum and instruction (Bernstein,
et al., 2005; Kahne, Sporte, et al., 2006;
Quint, 2006; Rhodes, Smerdon, 2005).
Similarly, some large comprehensive
high schools that have not implemented
SLCs have significantly increased
student achievement in reading or
mathematics and narrowed achievement
gaps by implementing more rigorous
courses, providing extra support to
struggling students, and systematically
using data to improve instruction (ACT,
Inc. and the Education Trust, 2005;
Billig, Jaime, et al., 2005; National
Center for Educational Accountability,
2005; Robinson, et al., 2005).

For these reasons, we are proposing
priorities and selection criteria that are
specifically intended to promote the
close integration of SLC implementation
with systematic efforts to improve
curriculum and instruction. We also
propose certain other requirements and
a definition to clarify statutory
provisions, improve the management of
grant activities, facilitate the review of

applications, and promote the equitable
distribution of limited SLC grant funds.

Note: As used in this notice, the terms
smaller learning community and large high
school have the meanings assigned to them
in the 2005 SLC NFP.

Proposed Priorities: This notice
contains two proposed priorities. These
proposed priorities would be in
addition to the priority established in
the 2007 SLC NFP (Preparing All
Students to Succeed in Postsecondary
Education and Careers).

Proposed Priority 1: Common Planning
Time for Teachers

Background: Providing teachers with
regular and ongoing opportunities for
structured collaboration and planning
during or immediately following the
school day is considered by many
researchers and practitioners to be key
to improving instruction and ensuring
that students receive the academic and
personal supports they need to achieve
at high levels. For example, this practice
is common among many high-
performing schools, including,
particularly, those with high
concentrations of economically
disadvantaged or low-achieving
students (Mass Insight Education and
Research Institute, 2007; Odden, 2007;
Dyke, 2008; Herman, et al., 2008;
Education Resource Strategies, 2009;
Perlman and Redding, 2009; Strozier,
2009). In these high-performing schools,
common planning time is used for a
variety of activities, including the
analysis of student work and outcome
data, collaborative professional
development and instructional
coaching, and developing or
coordinating the implementation of
curricula and assessments. By providing
teachers with regular and ongoing
opportunities for collaboration, these
schools also promote a strong sense of
shared responsibility among teachers for
improving student academic
achievement (Louis and Marks, 1998;
Symonds, 2004; Mass Insight Education
and Research Institute, 2007; Silva,
2009).

For these reasons, we propose a
priority to allow grantees to use SLC
funds to pay the necessary personnel
and other costs associated with
increasing common planning time for
teachers. Under the proposed priority,
applicants could, for example, propose
to use grant funds to hire additional
teachers, pay substitute teachers, or
extend the school day in order to
provide teachers with more time for
common planning and collaboration.

Under the proposed priority, we
would not require that grantees increase

common planning time for all teachers
within a school. Instead, grantees could
choose to focus on a single grade level,
such as ninth grade, or on particular
content areas.

We believe that this proposed priority
will help enhance the effectiveness of
SLC projects in improving academic
achievement and the preparation of
students for postsecondary education
and careers by ensuring that students
receive the academic and personal
supports they need to achieve.

Proposed Priority 1—Common Planning
Time for Teachers

This proposed priority would support
projects that increase the amount of
time regularly provided to teachers who
share the same students or teach the
same academic subject for common
planning and collaboration during or
immediately following the school day
without decreasing the amount of time
provided to teachers for individual
planning and preparation. To meet this
priority, the common planning time
must be used for one or more of the
following activities:

(1) Structured examination of student
work and outcome data.

(2) Collaborative professional
development and coaching, including
classroom observation.

(3) Identifying instructional and other
interventions for struggling students.

(4) Curriculum and assessment
development.

Proposed Priority 2: Persistently
Lowest-Achieving Schools—Secondary
Schools

Background: The Secretary has
established a goal of turning around,
over the next five years, the 5,000
lowest-achieving schools nationwide as
part of a comprehensive strategy for
dramatically reducing the drop-out rate,
improving high school graduation rates,
and increasing the number of students
who graduate prepared for success in
college and the workplace.

The SLC program can be an important
source of funding to support turnaround
efforts in a State’s persistently lowest-
achieving high schools. For this reason,
we propose to establish a priority for
SLC projects that include one or more
schools that have been identified by a
State as a persistently lowest-achieving
school.

Proposed Priority 2—Persistently
Lowest-Achieving Schools—Secondary
Schools

This proposed priority would support
SLC projects that include one or more
schools that have been identified by a
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State as a persistently lowest-achieving
school.

For the purpose of this priority, the
term “persistently lowest-achieving
school” is defined as it is under the
Department’s State Fiscal Stabilization
Fund Program (see 74 FR 58436, 58487),
School Improvement Grants (see 74 FR
65618, 65652), and Race to the Top
Fund (see 74 FR 59836, 59840).

Types of Priorities:

When inviting applications for a
competition using one or more
priorities, we designate the type of each
priority as absolute, competitive
preference, or invitational through a
notice in the Federal Register. The
effect of each type of priority follows:

Absolute priority: Under an absolute
priority, we consider only applications
that meet the priority (34 CFR
75.105(c)(3)).

Competitive preference priority:
Under a competitive preference priority,
we give competitive preference to an
application by either (1) awarding
additional points, depending on the
extent to which the application meets
the competitive priority (34 CFR
75.105(c)(2)(i)); or (2) selecting an
application that meets the priority over
an application of comparable merit that
does not meet the priority (34 CFR
75.105(c)(2)(ii)).

Invitational priority: Under an
invitational priority we are particularly
interested in applications that meet the
invitational priority. However, we do
not give an application that meets the
priority a preference over other
applications (34 CFR 75.105(c)(1)).

Proposed Requirements: The
Assistant Secretary for Elementary and
Secondary Education proposes the

following requirements for this program.

We may apply these requirements in
any year in which this program is in
effect.

Note: These proposed requirements would
be in addition to the application
requirements required under title V, part D,
subpart 4, section 5441(b) of the ESEA, and
the following requirements established in the
2005 SLC NFP and the 2007 SLC NFP:

Requirement Notice

Consortium Applica- 2005 SLC NFP.
tions and Edu-
cational Service
Agencies.

Student Placement ....

Including All Students

Indirect Costs

Required Meetings
Sponsored by the
Department.

Previous Grantees ....

2005 SLC NFP.
2005 SLC NFP.
2007 SLC NFP.
2007 SLC NFP.

2007 SLC NFP.

Proposed Requirement 1—Budget and
Performance Periods

Background: In the 2007 SLC NFP, we
established a requirement pursuant to
which SLC grant funds were awarded in
two increments over a 60-month
performance period: An initial award
for the first 36 months of the
performance period and a continuation
award for the remaining 24 months of
the performance period. Through this
Proposed Budget and Performance
Periods requirement, we would reduce
the duration of the initial award from 36
to 24 months and make continuation
awards annually thereafter. We propose
this change because making the initial
award for a period of 24 months would
give grantees until the end of the second
school year after the award is made (i.e.,
the 2011-12 school year) to implement
all or most of the components of their
projects and demonstrate substantial
progress. As we do not expect to make
new awards until after the start of the
2010-2011 school year, we recognize
that grantees likely will need more than
12 months to implement their projects
fully and demonstrate substantial
progress. Further, we propose the
change to 24 months, based on our
belief that, an SLC grantee that requires
more than an initial 24 months to show
progress is likely experiencing
significant management problems and
may not merit continued funding. For
similar reasons, we are proposing to
make continuation awards annually
after this initial 24 month budget
period. SLC grantees should be able to
demonstrate each year that they are
continuing to make substantial progress
in implementing their projects. In
addition, making continuation awards
on an annual basis will better ensure
that SLC grantees do not receive more
funds than they are able to expend to
implement their projects. For a variety
of reasons, some SLC grantees have been
unable to expend all of the funds they
requested at the time they submitted
their applications. As a result, a number
of SLC grantees have returned
significant amounts of funds to the
United States Treasury when their
grants have ended.

Proposed Budget and Performance
Periods: Grantees will be awarded
implementation grants for a period up to
60 months, with the initial award to
provide funding for the first 24 months
of the performance period. Funding for
the remainder of the performance period
will be made annually, contingent on
the availability of funds and each
grantee’s substantial progress toward
accomplishing the goals and objectives

of the project as described in its
approved application.

In its application, the applicant must
provide detailed, yearly budget
information for the total grant period
requested.

Proposed Requirement 2—Maximum
Award Amounts and Number of
Schools

Background: In order to ensure that
applicants have sufficient funding for
the personnel expenditures likely
needed to meet the requirements of
Proposed Priority 1—Common Planning
Time for Teachers (i.e., increasing the
amount of time that teachers are
provided regularly for common
planning and collaboration), we are
proposing to increase the maximum, 60-
month award amounts per school by
$750,000. Based on our informal
consultations with LEA and school
officials in different parts of the country,
we believe that this additional $750,000
should be sufficient to support a
significant increase in common
planning time for teachers in at least
one grade level of the school.

In addition, we are proposing to
reduce the number of schools that an
LEA may apply on behalf of in a single
application from eight to five because,
in the past, many grantees have
experienced great difficulties managing
and overseeing project activities at more
than five schools. In such cases,
implementation progress has been slow
and uneven and several grantees
decided to remove one or more schools
from their grants.

Finally, through this requirement, we
are proposing that applications
requesting more funds than the
maximum amounts specified for any
school or for the total grant will not be
read as part of the regular application
process. In previous SLC competitions,
some applicants requested more funds
than the amount that we indicated
would be available for a grant. These
applications included activities that
could only be implemented if the
applicants received a funding amount
that exceeded the maximum amount
specified by the Department. This
strategy put at a competitive
disadvantage other applicants that
requested funds within the
Department’s specified funding range
and proposed a less extensive set of
activities. For this reason, we propose to
review only those applications that
request an amount that does not exceed
the maximum amounts specified for the
grants.

Proposed Maximum Award Amounts
and Number of Schools: An eligible
LEA may receive, on behalf of a single
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school, up to $2,500,000 of SLC grant
funds, depending upon student
enrollment in the school, for the entire
60-month project period.

The following chart provides the
ranges of awards per high school size:

SLC GRANT AWARD RANGES

StUd%‘érimo"' Award ranges per school
1,000-2,000
Students ........ $1,750,000-$2,000,000
2,001-3,000
Students ........ 1,750,000-2,250,000
3,001 and Up .... 1,750,000-2,500,000

An LEA may include up to five
schools in a single application for a SLC
grant. Therefore, an LEA applying on
behalf of a group of eligible schools
would be able to receive up to
$12,500,000 for its SLC grant.

Applications requesting more funds
than the maximum amounts specified
for any school or for the total grant will
not be read as part of the regular
application process. However, if, after
the Secretary selects applications to be
funded, it appears that additional funds
remain available, the Secretary has the
option of reviewing applications that
requested funds exceeding the
maximum amounts specified. Under
this requirement, if the Secretary
chooses to fund any of the additional
applications, selected applicants will be
required to work with the Department to
revise their proposed budgets to fit
within the appropriate funding range.

Proposed Requirement 3—Performance
Indicators

Background: While creating SLCs can
appeal to teachers, students, and parents
for many reasons, their fundamental
purpose is to improve academic
achievement and student success after
high school. Therefore, it is important
that assistance provided under the SLC
program support and enhance the efforts
of LEAs and schools to improve student
academic achievement and preparation
for and enrollment in postsecondary
education.

In order to ensure that SLC projects
ultimately achieve these important
outcomes, we must ensure that each
funded SLC project measures its
progress in improving student academic
achievement and related outcomes. For
this reason, we propose to continue to
measure the progress of grantees using
two indicators: (1) Student performance
on reading/language arts and
mathematics assessments and (2) high
school graduation rates (these two
indicators are reflected in paragraphs (1)
and (2) of the Performance Indicators

included in the 2007 SLC NFP). These
are the same indicators used by States
to measure the progress of LEAs and
high schools under Part A of Title I of
the ESEA. We propose that performance
objectives for these indicators equal or
exceed the annual measurable objectives
established by the State in its approved
accountability plan for Part A of Title I
of the ESEA. Because school-level data
for these indicators are now available to
the Department through using the EDEN
Submission System (ESS), it is
unnecessary for the Department to
continue to collect them directly from
grantees.

We also propose to continue
measuring the extent to which the
graduates of each school included in an
SLC grant enter postsecondary
education in the semester following
high school graduation. Because
enrolling in postsecondary education is
a nearly universal aspiration among
high school students and their parents,
we believe that this measurement
continues to be useful and we believe
that grantees should be held
accountable for helping them achieve
this goal. We propose that performance
objectives for this indicator exceed the
baseline level of performance and give
particular emphasis to narrowing any
gaps between students in general and
economically disadvantaged students,
students from major racial and ethnic
groups, students with disabilities, and
students with limited English
proficiency. Because data for this
indicator are not reported by SEAs
through ESS (an electronic system that
facilitates the efficient and timely
transmission of data from SEAs to the
Department), we propose to continue to
require grantees to provide these data on
an annual basis. We further propose to
require grantees to use administrative
records that document student
enrollment in postsecondary education
as the principal source of data for this
indicator because these data are likely to
be more accurate and less costly to
obtain than information gathered
through student and parent surveys.
Because these administrative records
may not provide data on all of a school’s
graduates (e.g., in the case of most State
longitudinal databases, students who
enroll in postsecondary education in
another State), we propose to permit
grantees to supplement the data
obtained from administrative records
with information gathered through
surveys that are administered after high
school graduation.

Proposed Performance Indicators:
Each applicant must identify in its
application the following specific
performance indicators as well as the

annual performance objectives to be
used for each of these indicators.
Specifically, each applicant must use
the following performance indicators to
measure the progress of each school
included in its application:

(a) The percentage of students who
score at or above the proficient level on
the reading/language arts and
mathematics assessments used by the
State to determine whether a school has
made adequate yearly progress under
Part A of Title I of the ESEA, as well as
these percentages disaggregated by
subject matter and the following
subgroups:

(1) Major racial and ethnic groups.

(2) Students with disabilities.

(3) Students with limited English
proficiency.

(4) Economically disadvantaged
students.

(b) The school’s graduation rate, as
defined in the State’s approved
accountability plan for Part A of Title I
of the ESEA, as well as the graduation
rates for the following subgroups:

(1) Major racial and ethnic groups.

(2) Students with disabilities;

(3) Students with limited English
proficiency; and

(4) Economically disadvantaged
students; and

(c) The percentage of all graduates
who enroll in postsecondary education
in the semester following high school
graduation, as well as the percentage
disaggregated by the following
subgroups:

(1) Major racial and ethnic groups.

(2) Students with disabilities.

(3) Students with limited English
proficiency.

(4) Economically disadvantaged
students.

Each applicant must identify in its
application its performance objectives
for each of these indicators for each year
of the project period and provide
baseline data for the third indicator
(postsecondary enrollment). The
Department will obtain baseline data for
the first and second performance
indicators (student performance on
reading/language arts and mathematics
assessments and the graduation rate)
and data on the extent to which each
school included in a grant achieves its
annual performance objectives for each
year of the project period from the data
that are now reported to the Department
by SEAs using the EDEN Submission
System (ESS). Grantees are not required
to provide these data.

Each grantee must report to the
Department annually on the extent to
which each school in its grant achieves
its performance objectives for the third
proposed indicator (postsecondary
enrollment).
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Finally, grantees must use
administrative records maintained by
State, national, or regional entities that
already collect data on student
enrollment in postsecondary education
as the principal source of data for this
performance indicator. These
administrative records include, for
example, data available through State
longitudinal databases or other sources.
Grantees may supplement these records
with data collected through surveys
administered to students or parents after
graduation.

Proposed Requirement 4—School
Report Cards

Background: In the 2005 SLC NFP, we
established a requirement for the SLC
program pursuant to which applicants
were required to include school report
cards with their applications to verify
the accuracy of the student achievement
they reported. This requirement created
a significant paperwork burden for
many applicants because, in some States
and LEAs, school report cards are
expansive, extending over 10 to 20
pages. With school-level student
achievement data now available to the
Department through ESS, it is no longer
necessary to require applicants to
provide school report cards to verify the
accuracy of the student achievement
data they report in their applications.

Proposed School Report Cards
Requirement: No applicant is required
to include in its application any report
card for the schools included in its
application.

Proposed Requirement 5—Evidence of
Eligibility

Background: We propose to require
each applicant to provide, along with its
application, the name of, and other
identifying information about, each
school included in its application and
evidence of each such school’s
enrollment during the current or most
recently completed school year. This
information is necessary so that the
Department can verify that each of the
schools in the applicant’s application
meets the program’s eligibility
requirements. We propose to require
that evidence of enrollment consist of
information reported by the LEA to the
SEA or produced by the SEA so that
there is no ambiguity for applicants
about the evidence that they must
submit to establish school eligibility.

Proposed Evidence of Eligibility
Requirement: LEAs, including schools
funded by the Bureau of Indian
Education and educational service
agencies, applying on behalf of large
public high schools, are eligible to apply
for a grant. We will not accept

applications from LEAs applying on
behalf of schools that are being
constructed and do not have an active
student enrollment at the time of
application. LEAs may apply on behalf
of no more than five schools. Along
with its application, each applicant
must provide, for each school included
in its application:

(a) TEe school’s name, postal mailing
address, and the 12-digit identification
number assigned the school by the
National Center for Education Statistics;
and

(b) Evidence that, during the current
school year or the most recently
completed school year, the school is a
large public high school (i.e., an entity
that includes grades 11 and 12 and has
an enrollment of 1,000 or more students
in grades 9 and above (see Definitions in
2005 SLC NFP) and, thus, is eligible to
receive assistance under this program.

To meet this requirement, the
enrollment figures provided in the
evidence must be based upon data from
the current school year or the most
recently completed school year. In
addition, this evidence must include a
copy of either:

(a) The form or report that the LEA
submits to the SEA to report the
school’s student enrollment (or student
membership, as it is sometimes
described) on or around October 1 of
each year.

(b) A document provided by the SEA
that identifies the school’s enrollment
on or around October 1 of each year.

Proposed Requirement 6—Evaluation

Background: In the 2005 SLC NFP, we
established requirements that each SLC
grantee support an independent,
formative evaluation of its project that
reported its findings to the grantee (i.e.,
its LEA) on not less than an annual
basis. Each grantee was required to
provide each annual evaluation report
to the Department at the same time it
reported annually on its progress in
implementing its project. The purpose
of this requirement was to provide the
project director and other LEA and
school personnel information that
would be useful in gauging the project’s
progress and identifying areas for
improvement. The Department also
provided grantees with technical
assistance materials to help them secure
qualified evaluators and evaluations
that would produce information to more
effectively manage their projects. After
carefully reviewing the annual
evaluation reports that have been
submitted by grantees since FY 2006,
we have concluded that, generally, this
requirement has not achieved its
intended purpose. For the most part,

grantees have not chosen to commission
evaluations that provide them with
useful implementation information or
have not used the information provided
by these evaluations to improve their
management of their projects. Instead,
many grantees have commissioned
evaluations chiefly to comply with our
requirement. Given the often
considerable cost of these evaluations
and their limited usefulness to grantees,
we believe it would be prudent to cease
to require grantees to commission them.
A grantee may still choose to use grant
funds to support a project evaluation if
the evaluation is related clearly to the
goals of the project and necessary for the
proper and efficient performance and
administration of the grant award.

Proposed Evaluation Requirement:
We propose to eliminate the
requirement established by the 2005
SLC NFP that each applicant provide
assurances that it will support an
evaluation of the project that will
produce an annual report for each year
of the performance period.

Proposed Requirement 7—Grant Award
Administration

Background: The responsibilities of a
project director for an SLC grant include
coordinating grant activities to ensure
that they are carried out on time and
within budget, overseeing the fiscal
management of the project, and
fulfilling performance reporting and
other requirements established by the
Department. We propose to establish a
minimum time commitment for this
position to ensure that the project
director has sufficient time to carry out
these responsibilities. In our experience,
many of the grants in which the time
commitment of the project director was
less than the minimum we are
proposing have experienced significant
implementation delays. In some cases,
these grant recipients were unable to
implement key elements of their
approved applications. We note that
under our proposal, applicants could
continue to include the salary and other
costs of the project director in their
proposed budgets.

Proposed Grant Award
Administration: Grantees must
designate a single project director who
will be principally responsible for
overseeing the implementation of the
proposed project and communicating
with the Department.

Each grantee must ensure that its
designated project director—for a grant
that includes one school—be not less
than fifty percent of a full-time
equivalent (FTE) position and that the
time commitment of a project director
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for a grant that includes more than one
school be not less than one FTE.

Proposed Requirement 8—Use of Funds
for Equipment

Background: While we recognize that
equipment can be an effective tool for
enhancing instruction and improving
student achievement and is essential to
carrying out a variety of administrative
activities, numerous other sources of
funds are available to LEAs and schools
to acquire equipment. We, therefore,
propose to limit the use of SLC grant
funds for the purchase or use of
equipment in order to focus grant funds
on the personnel, technical assistance,
professional development and other
costs related to implementing
significant structural and instructional
reforms that will improve student
academic achievement and preparation
for postsecondary education.

Proposed Use of Funds for Equipment
Requirement: For each budget period of
the grant award, a grantee may not use
more than one percent of the total grant
award for the acquisition of equipment
(as that term is defined in this notice).

Proposed Definition:

Background: We are proposing to
define the term equipment because we
propose to limit the use of SLC grant
funds for the purchase of equipment
elsewhere in this notice. Under Office of
Management and Budget Circular A-87,
Cost Principles for State, Local, and
Indian Tribal Governments, an item is
considered to be “equipment” if, among
other things, it is nonexpendable,
tangible personal property having a
useful life of more than one year and
has an acquisition cost which equals or
exceeds the lesser of the capitalization
level established by the governmental
unit for financial statement purposes, or
$5,000. We are proposing to reduce the
acquisition cost threshold to the lesser
of the capitalization level established by
the governmental unit for financial
statement purposes or $500 in order to
include laptop and desktop computers,
printers, and other office and classroom
equipment that some SLC grantees have
sought to purchase with grant funds.

Proposed Definition:

In addition to the definitions set out
in the authorizing statute, 34 CFR 77.1,
and the 2005 SLC NFP, we propose that
the following definition also apply to
this program:

Equipment means an article of
nonexpendable, tangible personal
property that has a useful life of more
than one year and that has an
acquisition cost which equals or
exceeds the lesser of the capitalization
level established by the governmental
unit for financial statement purposes, or

$500. It includes, but is not limited to,
office equipment and furnishings,
modular offices, telephone networks,
information technology equipment and
systems, air conditioning equipment,
reproduction and printing equipment,
and motor vehicles.

Proposed Selection Criteria:

The Assistant Secretary for
Elementary and Secondary Education
proposes the following selection criteria
for evaluating an application under this
program. We may apply one or more of
these criteria in any year in which this
program is in effect. These proposed
selection criteria are intended to replace
the selection criteria established for the
SLC program in the 2005 SLC NFP and
the 2007 SLC NFP.

In the notice inviting applications or
the application package or both we will
announce the maximum possible points
assigned to each criterion.

(a) Quality of the Project Design. In
determining the quality of the design of
the proposed project, we will consider
the extent to which—

(1) Teachers, school administrators,
parents, and community stakeholders
support the proposed project and have
been and will continue to be involved
in its development and implementation;

(2) The applicant has carried out
sufficient planning and preparatory
activities to enable it to implement the
proposed project during the school year
in which the grant award will be made;

(3) School administrators, teachers,
and other school employees will receive
effective, ongoing technical assistance
and professional development in
implementing structural and
instructional reforms and providing
effective instruction; and

(4) The applicant demonstrates that
the proposed project is aligned with and
advances a coordinated, district-wide
strategy to improve student academic
achievement and preparation for
postsecondary education and careers
without need for remediation.

(b) Quality of Project Services. In
determining the quality of the services
to be provided by the proposed project,
we will consider the extent to which the
proposed project is likely to be effective
in—

(1) Creating an environment in which
multiple teachers and other adults
within the school know the needs,
interests, and aspirations of each
student well, closely monitor each
student’s progress, and provide the
academic and other support each
student needs to succeed;

(2) Equipping all students with the
reading/English language arts,
mathematics, and science knowledge
and skills they need to succeed in

postsecondary education and careers
without need for remediation;

(3) Helping students who enter high
school with reading/English language
arts or mathematics skills that are
significantly below grade-level to “catch
up” and attain, maintain and exceed
proficiency by providing supplemental
instruction and supports to these
students during the ninth grade and, to
the extent necessary, in later grades;

(4) Increasing the amount of time
regularly provided to teachers for
common planning and collaboration
during or immediately following the
school day, without decreasing the
amount of time provided to teachers for
individual planning and preparation;

(5) Ensuring, through technical
assistance, professional development,
and other means, that teachers use
opportunities for common planning and
collaboration effectively to improve
instruction and student academic
achievement;

(6) Increasing the participation of
students, particularly low-income
students, in Advanced Placement,
International Baccalaureate, or dual
credit courses (such as dual enrollment
or early college programs) that offer
students the opportunity to earn
simultaneously both high school and
college credit; and

(7) Increasing the percentage of
students who enter postsecondary
education in the semester following
high school graduation by delivering
comprehensive guidance and academic
advising to students and their parents
that includes assistance in selecting
courses and planning a program of
study that will provide the academic
preparation needed to succeed in
postsecondary education, early and
ongoing college awareness and planning
activities, and help in identifying and
applying for financial aid for
postsecondary education.

(c) Support for Implementation. In
determining the adequacy of the support
the applicant will provide for
implementation of the proposed project,
we will consider the extent to which—

(1) The management plan is likely to
achieve the objectives of the proposed
project on time and within budget and
includes clearly defined responsibilities
and detailed timelines and milestones
for accomplishing project tasks; and

(2) The project director and other key
personnel are qualified and have
sufficient authority to carry out their
responsibilities, and their time
commitments are appropriate and
adequate to implement the SLC project
effectively.

(d) Need for the Project. In
determining the need for the proposed
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project, we will consider the extent to
which the applicant has identified
specific gaps and weaknesses in the
preparation of all students for
postsecondary education and careers
without need for remediation, the
nature and magnitude of those gaps and
weaknesses, and the extent to which the
proposed project will address those gaps
and weaknesses effectively.

Final Priorities, Requirements,
Definition, and Selection Criteria

We will announce the final priorities,
requirements, definition, and selection
criteria in a notice in the Federal
Register. We will determine the final
priorities, requirements, definitions, and
selection criteria after considering
responses to this notice and other
information available to the Department.
This notice does not preclude us from
proposing additional priorities,
requirements, definitions, and selection
criteria, subject to meeting applicable
rulemaking requirements.

Note: This notice does not solicit
applications. In any year in which we choose
to use one or more of these priorities,
requirements, definition, and selection
criteria, we invite applications through a
notice in the Federal Register.

Executive Order 12866: This notice
has been reviewed in accordance with
Executive Order 12866. Under the terms
of the order, we have assessed the
potential costs and benefits of this
regulatory action.

The potential costs associated with
this proposed regulatory action are
those resulting from statutory
requirements and those we have
determined as necessary for
administering this program effectively
and efficiently.

In assessing the potential costs and
benefits—both quantitative and
qualitative—of this proposed regulatory
action, we have determined that the
benefits of the proposed priorities,
requirements, definition, and selection
criteria justify the costs.

We have determined, also, that this
regulatory action does not unduly
interfere with State, local, and tribal
governments in the exercise of their
governmental functions.

Discussion of Costs and Benefits:
Elsewhere in this notice we discuss the
potential costs and benefits, both
quantitative and qualitative, of the
proposed priorities, requirements,
definition, and selection criteria under
the background sections to the
Priorities, Requirements, Definition, and
Selection Criteria.

Paperwork Reduction Act of 1995
(PRA)

Certain sections of the proposed
priorities, requirements, definition, and
selection criteria for the SLC grant
program contain changes to information
collection requirements already
approved by the Office of Management
and Budget (OMB) under OMB control
number 1810-0676 (1890-0001). We
will be publishing a separate notice in
the Federal Register requesting
comments on these changes.

Intergovernmental Review: This
program is subject to Executive Order
12372 and the regulations in 34 CFR
part 79. One of the objectives of the
Executive order is to foster an
intergovernmental partnership and a
strengthened federalism. The Executive
order relies on processes developed by
State and local governments for
coordination and review of proposed
Federal financial assistance.

This document provides early
notification of our specific plans and
actions for this program.

Accessible Format: Individuals with
disabilities can obtain this document in
accessible format (e.g., braille, large
print, audiotape, or computer diskette)
on request to the program contact
person listed under FOR FURTHER
INFORMATION CONTACT.

Electronic Access to This Document:
You can view this document, as well as
all other documents of this Department
published in the Federal Register, in
text or Adobe Portable Document
Format (PDF) on the Internet at the
following site: http://www.ed.gov/news/
fedregister. To use PDF you must have
Adobe Acrobat Reader, which is
available free at this site.

Note: The official version of this document
is the document published in the Federal
Register. Free Internet access to the official
edition of the Federal Register and the Code
of Federal Regulations is available on GPO
Access at: http://www.gpoaccess.gov/nara/
index.html.

Dated: March 26, 2010.
Thelma Meléndez de Santa Ana,

Assistant Secretary for Elementary and
Secondary Education.

[FR Doc. 2010-7255 Filed 3—-30-10; 8:45 am]
BILLING CODE 4000-01-P

ELECTION ASSISTANCE COMMISSION

Proposed Information Quality
Guidelines Policy

AGENCY: U.S. Election Assistance
Commission (EAC).

ACTION: Notice and request for public
comment on Proposed Information
Quality Guidelines Policy.

SUMMARY: The U.S. Election Assistance
Commission (EAC) seeks public
comment on the Proposed Information
Quality Guidelines policy. The policy
outlines the EAC’s directives and
required procedures to implement the
OMB Guidelines for Ensuring and
Maximizing the Quality, Objectivity,
Utility, and Integrity of Information
Disseminated by Federal Agencies, 67
FR 8452 (“OMB Guidelines”). The EAC
developed the Proposed Information
Quality Guidelines to meet its
obligations under the OMB Guidelines
and to codify its high standards of
quality in the production of information
disseminated outside the agency.

DATES: Written comments must be
submitted on or before 4 p.m. EDT on
April 30, 2010.

Comments: Public comments are
invited on the information contained in
the policy. Comments on the proposed
policy should be submitted
electronically to HAVAinfo@eac.gov.
Written comments on the proposed
policy can also be sent to the U.S.
Election Assistance Commission, 1201
New York Avenue, NW., Suite 300,
Washington, DC 20005, ATTN:
Proposed Information Quality
Guidelines Policy.

Obtaining a Copy of the Policy: To
obtain a free copy of the policy: (1)
Access the EAC Website at http://
www.eac.gov; (2) write to the EAC
(including your address and phone
number) at U.S. Election Assistance
Commission, 1201 New York Avenue,
NW., Suite 300, Washington, DC 20005,
ATTN: Information Quality Guidelines.
FOR FURTHER INFORMATION CONTACT: Ms.
Tamar Nedzar, Ms. Karen Lynn-Dyson
or Ms. Shelly Anderson at (202) 566—
3100.

Thomas R. Wilkey,

Executive Director, U.S. Election Assistance
Commission.

[FR Doc. 2010-7134 Filed 3—30—10; 8:45 am]
BILLING CODE 6820-KF-P

ELECTION ASSISTANCE COMMISSION

Notice: Request for Substantive
Comments on the EAC’s Proposed
Requirements for the Testing of Pilot
Voting Systems To Serve UOCAVA
Voters

AGENCY: United States Election
Assistance Commission.

ACTION: Request for public comment on
proposed requirements for the testing of
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pilot voting systems to be used to serve
UOCAVA voters.

SUMMARY: The U.S. Election Assistance
Commission (EAC) is publishing for
public comment a set of proposed
requirements for the testing of pilot
voting systems to be used by
jurisdictions to serve Uniformed and
Overseas voters.

SUPPLEMENTARY INFORMATION:
Background: The Uniformed and
Overseas Citizens Absentee Voting Act
(UOCAVA) of 1986 protects the right to
vote in Federal elections for this defined
category of citizens. UOCAVA sets out
federal and state responsibilities to
assist these voters in exercising their
voting rights. The Secretary of Defense
is the presidential designee responsible
for the Federal functions of the Act. The
Federal Voting Assistance Program
(FVAP) administers this law on behalf
of the Secretary of Defense and works
cooperatively with other Federal
agencies and state and local election
officials to carry out its provisions.

UOCAVA legislation was enacted
before the advent of today’s global
electronic communications technology.
Consequently it relied on U.S. domestic
and military mail systems as well as
foreign postal systems for the
worldwide distribution of election
materials. By the mid-1990s it became
apparent that the mail transit time and
unreliable delivery posed significant
barriers for many UOCAVA citizens,
preventing them from successfully
exercising their right to vote. At the
same time the Internet was being widely
adopted by businesses, governments
and the general public. Therefore it was
a natural development for FVAP and
states to consider the potential of the
Internet as an alternative to the “by-
mail” UOCAVA process.

FVAP sponsored Voting Over the
Internet (VOI), a small pilot project for
the November 2000 general election, to
examine the feasibility of using Internet
technology. Four states participated in
this experiment, which enabled voters
to use their own personal computers to
securely register to vote, request and
receive absentee ballots, and return their
voted ballots. Following the successful
completion of the VOI project, in the
Fiscal Year 2002 National Defense
Authorization Act (section 1604 of Pub.
L. 107-107:115 Stat. 1277), Congress
instructed the Secretary of Defense to
carry out a larger demonstration project
for the November 2002 general election.
This project was to be “carried out with
participation of sufficient numbers of
absent uniformed services voters so that
the results are statistically significant”.

Since there was not sufficient time to
define and implement a large project for
2002, the project was planned for
implementation for the November 2004
election. Seven states agreed to
participate and worked with FVAP to
develop system requirements and
operating procedures. However, the
Secure Electronic Registration and
Voting Experiment (SERVE) was
cancelled before it was deployed due to
concerns raised by several computer
scientists. These individuals contended
that the use of personal computers over
the Internet could not be made secure
enough for voting and consequently
called for the project to be terminated.
The Department of Defense, citing a lack
of public confidence in the SERVE
system, decided the project could not
continue under these circumstances.

In response to this development, the
Fiscal Year 2005 National Defense
Authorization Act (section 567 of Pub.
L. 108-375;118 Stat. 119) repealed the
requirement for the Secretary of Defense
to conduct an electronic voting
demonstration project “until the first
regularly scheduled general election for
federal office which occurs after the
Election Assistance Commission (EAC)
notifies the Secretary that the
Commission has established electronic
absentee voting guidelines and certifies
that it will assist the Secretary in
carrying out the project”. Pursuant to
this legislation, in September 2005, the
EAC requested its voting system
advisory group, the Technical
Guidelines Development Committee
(TGDC), to add this subject on their
research agenda; however the request
was declined.

Since that time legislation dealing
with a number of UOCAVA voting
issues were under consideration by
Congress. Ultimately, passed as part of
the Fiscal Year 2010 National Defense
Authorization Act (NDAA) (section 581
of Pub. L. 111-84), the Military and
Overseas Voters Empowerment Act
contains a provision allowing the
Secretary of Defense to establish one or
more pilot programs to test the
feasibility of new election technology
for UOCAVA voters. This provision
requires the EAC and the National
Institute of Standards and Technology
(NIST) to provide best practices or
standards to support these pilot
programs, “in accordance with
electronic absentee voting guidelines
established under” the earlier FY2005
NDAA. In December 2009, the EAC
directed the TGDC to begin this work as
a top research priority. The EAC expects
this work to result in the comprehensive
set of remote electronic voting system
guidelines as mandated by the FY2005

NDAA. The TGDC has been tasked to
consider the full range of remote voting
architectures, including instances where
the voter can use his own personal
computer for voting. The pilot testing
requirements, that the EAC is currently
developing, will be provided to the
TGDC as the basis and starting point for
their research and deliberations.

Project Summary: Since 2008, several
states have enacted legislation enabling
them to conduct electronic voting
projects for UOCAVA voters, beginning
with the 2010 elections. To be prepared
to support the states with these projects,
in July 2009 the EAC convened a
UOCAVA Working Group to consider
how to adapt the EAC’s Testing and
Certification Program to accommodate
UOCAVA pilot systems. It was
concluded that two products were
needed: (1) A modified set of system
testing requirements; and (2) a revised
testing and certification process. It was
determined that a working group would
assist the EAC in drafting the testing
requirements and EAC staff would adapt
the certification process to
accommodate the UOCAVA pilot
program.

The EAC UOCAVA Working Group
has taken much the same approach as
the